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PREFACE

Essentials for Attorneys in Child Support Enforcement is a course developed by the
National Institute for Child Support Enforcement under contract to tho Offize of Child
Support Enforcement. The course reflects a first step in developing an integrated training
curriculum with a national perspective for attorneys who represent State and loca! child
support enforcement agencies cperating under Title IV-D of the Social Security Act.

Program attorneys generally are employed at the county level by prosecuting or
district attorneys or by the courts. Some are employed by the State IV-D agency, directly
or by way of contract. While the forms of the relationship may vary, many
characteristics are common among the different groups. Most IV-D attorneys are recent
law school graduates who receive the bulk of their training on the job, in both local
procedure and the relevant substantive law. Individual caseloads are high, as is staff
turnover. The majority of these attorneys have competing responsibilities in other law
enforcement areas. This combination of characteristics creates a constant need for
training. In addition, because legal research consumes precious time, there is a need for a
compilation of case law relevant to child support establishment and enforcement.

This Handb,._x does not purport to be 2n exhaustive collection of the law. However,
it does attempt to identify as many legal and practical issues as possible, within the
constraints of available resources. Program attorneys should use this Handbook as a
resource to understand the various concepts presented and as an initial research tool.
Cases cited in the text or in footnotes should be shepardized prior to being presented to a
court as authority. We hope that this Handbook will enable Program attorneys to enhance
their performance both in and out of court.

xvii
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INTRODUCTION
The Child Support Problem in America

In 1984, Congress enacted Public Law (P.L.) 98-378, better known as the Child
Support Enforcement Amendments. This is by far the most significant step taken by the
Federal Government in the area of child support enforcement since Congress enacted P.L.
93-647-in 1975 to establish Title IV-D of the Social Security Act, thereby creating the
Child Support Enforcement Program. Both the 1975 implementing legislation and the
1984 Amendments wera inspired by dramatic changes in our social structure--the growing
instability of marital relationships, the feminization of poverty, and increases in
out-of-wediock births, especially among teenagers. As a result, more and more chiidren
are living in single-parent families. In single-parent households, financia! contributions
from absent parents often fail to constitute a significant portion of the family income. In
fact, almost nine out of every ten children who are receiving welfare through Aid to
Familiss with Dependent Children (AFDC) have a living parent absent from the
home.=

This introduction discusses the child support problem in greater detail, identifies its
effects on society at large and the legal system in particular, and assesses the
effectiveness of the Child Support Enforcement Program as it completes the end of its
first decade.

CAUSES OF THE CHILD SUPPORT PROBLEM

The child support enforcement caseload has grown in response to a host of complex
demographic, economic, and sociological factors. The fo!llowing pages discuss recent
developments that have affected the child support problem in America and forced
families to seek AFDC benefits. These developments are increased rates of divorce and
desertion, households headed by single females, and out-of-wedlock births.

Divorce

In the last several decades, divorce rates have increased dramatically. Between 1963
and 1975, the national divorce rate increased 100 percent and increased 100 percent again
in each year thereafter until 1981. In 1981, the number of annual divorces climbed to a
record 1.21 million. It is further estimated that 49 percent of all existing marriages will
end in divorce.?”

Desertion

The dimensions of the nonsupport problem become even more staggering when one
considers the vast numbers of couples who simply separate without obtaining a divorce. In
1960 the number of separated individuals heading a household in which children reside was
approximately 1,058,000. By 1983, the number had increased to over 1,917,000, which
represents 83 percent increase. Of this 1983 figure, approximately 1.8 million were
headed by women.2”

Xix
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An important aspect of marital disruption is tlie impact on children. Studies have
revealed that today there is a greater chance than ever before that a couple will have
children at the time of the divorce or separation. In 1983, 21.8 percent of children
under 18 lived with only one parent (19.4 percent with the mother; 2.4 percent with the
father). This is a 107 percent increase from 1970.2” The Census Bureau estimates that
nearly half of the children born during 1982 will spend a "significant portion" of their lives
in a single-parent family.2”

Out-of-Wedlock Birth Ratas

By far the most significant rate of increase in single-parent households has occurred
among never-married mothers. Between 1970 and 1983, the number of never-married
mothers increased by 377 percent. By 1983, one-fourth of all single parents were in this
category. Of the 7.6 million women heading single-parent families in 1984, 2.1 million
had never been married. Of particular concern is the rate of out-of-wedlock births
among teenagers. In 1981, 537,024 children were born to teenage mothers, and about
one-half of these babies were born out of wedlock.2”

EFFECTS OF THE CHILD SUPPORT PROBLEM

These changes in the social structure of the United States, coupled with the lack of
an accessible and effective process for ensuring that both parents contribute to the
support of their offspring, have produced at least three significant effects. First, a
greater proportion of women who have children are finding themselves living below the
poverty line, a phenomenon that has been termed "the feminization of poverty." Second,
welfare expenditures to support dependent children continue to rise during a period in
which Federal, State, and local revenues are hard pressed to meet taxpayers' expectations
for ottier necessary governmental services. Third, parents who fail to pay or receive child
support lose respect for the legal system, which often has lacked the authority, will, and
resources to provide effective remedies.

The Feminization of Poverty

A growing number of single mothers are heading their own households. In 1984, there
were 33 million families with children under 18 in the home, and 7.7 million were
one-parent households headed by women. This figure represents a 13.2 percent increase
since 1980, and a 100 percent increase since 1970.Z” "As a consequence, increasing
proportions of families are headed by women with sole responsibility for raising and caring
for children. Since the probability that a woman will become a widow has not changed
substantially, the increase in female-headed households can be attributed directly to the
rising divorce and [out-of-wedlock] birth rates."2”

This situation is economically as well as sociologically significant because the
absence of a parent usually means a lower standard of living for the family. In 1983, the
poverty rate for the Nation, determined on an income-per-family basis, was 15.2
percent. The rate was 40 percent for single-parent families headed by white wcmen and
75 percent for those headed by black women.2” The composite poverty rate for all
families headed by females with no husband present was more than 3 times that for
married-couple families.™2” In short, society is faced with an increasing number of
dependent children in female-headed households with marginal incomes.

XX
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These women, left alone to care for the children, frequently cannot cope adequately
on their own. it is difficult both to care for children and work. Those who do work
usually cannot command a sufficient salary to meet the needs of their families. Without
financial support from absent fathers, mothers very oftern are forced to seek public
assistance. As of March 1984, median incomes for female heads of households were as
follows: married, absent husband, $8,851; widowed, $8,806; divorced, $13,486; never
married, $13,251 .1/

According to the 1981 survey on Child Support and Alimony conducted by the U.S.
Department of Health and Human Services (DHHS) and the Department of Commerce, of
the 8.4 million women living with a child under 21 years of age whose father was not
living in the household, §9 percent were awarded child support. However, of the four
million women due child support payments in 1981, only 47 percent received the full
amount; 25 percent received partial payments; and 28 percent received nothing.
Consequently, the problem of increasing welfare costs in the United States is, to a
considerable extent, a problem of the nonsupport of children by their absent parents.

Iincreasing Welfare Expenditures

Until the 1930s, Government involvement in the support of dependent children was
virtually nonexistent, except for the imposition of criminal remedies for nonsupport.
However, because of the Depression, by 1933 many people were in need of public
assistance. Approximately 2 1/2 years later, on August 14, 1935, Congress passed the
Social Security Act, which was signed by President Franklin D. Roosevelt on the same
day. The Act was the first attempt at providing social insurance in our country.

The original Act contained no comprehensive system of social insurance, and it was
amended throughout the years to include many categoriec of reed. In an early
amendment, Title IV-A of the Act, Aid to Dependent Children [now Aid to Families with
Dependent Chilcren (AFDC)], the Federal Government assumed some responsibility for
the support of needy dependent children. The AFDC program encourages the care of
dependent children in their own homes or in the homes of relatives by enabling each State
to furnish financial assistance and rehabilitation to needy dependent children and the
parents or relatives with whom the children reside. The AFDC progrem was created to
help maintain and strengthen family life. By providing financial assistance to custodial
relatives in addition to the children, oarental care and protection of the children can
continue.

Government spending on all social welfare programs increased rapidly over the years,
from $77 billion in 1965 to over $286 billion in 1975, almost a fourfold increase in a single
decade. Eventually, taxpayers began to demand reduced Government spending, and
Congress began tc examine welfare pro, rams for possible budget cuts or changes that
could make the system more effective. The rest of this section discusses on the
Congressional study of and response to the AFDC program because of its special
relationship to the nonsupport problem.

The size of the chiid support problem in the United States was difficult to analyze
until recently because there was little data on the subject.’?” However, it has become
clear that the number of families receiving AFDC has a direct relationship to the problem
of nonsupport.’2” Figures on the AFDC program show a steady increase in both AFDC
recipients and associated costs. Since the beginning of the program, there has been a
gradual upward trend in AFDC caseloads. The number of chiidren receiving AFDC first

xxi 2 1



doubled from June 1948 to February 1960 and then doubled again in less than 9
years—-from February 1960 to January 1969. Twelve years later, in March 1981, the
number of children receiving AFDC had increased another 77 percent to 7.7 million.1%”

Even more significant is the increase in the proportion of children under age 18
receiving AFDC. In 1948, 25 children per 1,000 under age 18 in the United States
received AFDC. By December 1966, 18 years later, the number of these AFDC children
had doubled in relation to the total number of children. It then doubled again in less than
4 years, from December 1966 tc June 1971. By 1973, there were 113 AFDC children per
1,000 under age 18 in the United States. In other words, 11.3 percent of the chiidren
under age 18 in the United States were receiving AFDC in 1973. This is compared to only
2.5 percent in 1948,

The costs associated with these increases have continued to be enormous. For
example, between calendar years 1960 and 1983, the cost of AFDC money payments
increased from $1.0 billion to $13.8 billion..2” Investigation of this dramatic increase
in the AFDC rolls shows a drastic change in the nature of the AFDC recipients nationwide
sirce the program began in 1935. Initially, death of the father was the main basis for
eliyibility. Since World War II, the reason increasingly has become the absence of the
father from the home. This figure has risen from 45 percent of the AFDC cases in 1948
to 88 percent in 1983.1%"

An Overburdened Legal Systam

When Congress created the Child Support Enforcement Program in 1975, it delegated
to each State legislature the authority to decide on the structure of the program within
each State, the resources committed to the task, and the legal procedures and remedies
availabla to the program. State legislatures responded by enacting implementing
legislation that authorized the creation of new agencies at the State or local level to
locate absent parents and prepare cases for stipulation or litigation. Legislators
apparvently assumed that existing court procedures and resources would be sufficient to
handle the volume of cases to be processed. Often, this assumption proved incorrect.
Backlogs have occurred, both in program attorneys' offices and in the courts. Many
courts have lacked sufficient personnel to handle the scheduling, hearing, and processing
of cases. Competition from juvanile court and child abuse caseloads has made court time
a precious commodity. Remediec have been inadequate to enforce compliance with
existing support orders or too cumbersome to allow for expeditious and efficient case
processing.

In addition to exacerbating the nonsupport problem, these insufficiencies have caused
a significant proportior: of the popuiace to lose confidence in and even respect for the
iegal system. As divorce : nd out-of-wedlock birth rates have risen, many individuals who
have never been exposed to the legal system have become involved in divorce proceedings
and paternity suits. These parents' sole experience with the legal system has been to
witness its difficulty in resolving these disputes and its inability to enforce a resolution
once entered. Such experiences take a toll in public confidence and respect.

THE CHILD SUPPORT ENFORCEMENT PROGRAM

The negative effects of the child support problem discussed above have helped to
promote the enactment of strong legislation at the Federal level. In particular, Congress
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created the Child Support Enforcement Program. The Program, Title IV-D of the Social
Security Act (Part B of P.L. 93-647), was signed into law in 1975. As noted in Appendix
A, Legislative History, at the end of this Handbook, Congress has acted in almost every
legislative session since that year to improve or expand the Program. The Program is
charged with locating absent parents, establishing paternity, and obtaining and enforcing
support owed by absent parents to their children. The Federal legislation places
responsibility for the Child Support Enforcement Program at both the Federal and State
levels, giving the DHHS, Office of Child Support Enforcement (OCSE) primary
administrative, regulatory, and technical assistance responsibilities and delegating to
State IV-D agencies the operational aspects of the Program. With the Child Support
Enforcement Amendments of 1984, Congress set forth more specific requirements as to
how these State and local operations are to be carried out. Most of these requirements,
which are discussed in detail in subsequent chapters, are based on successful practices in
effect in one or more States.

Even though the Child Support Enforcement Program centers on the enforcement and
collection of child support, Program attorneys should be aware of the benefits of the
Program to the taxpayer, the child, and the legal system. These benefits are discussed
below.

° The taxpayer. The millions of dollars that the Child Support Enforcement
Program collects each year represent a direct benefit to taxpayers as well as
children and families. In fact, the Program is one of few government programs
that helps needy families while also saving tax dollars. As of October 1, 1985,
the Federal Government matches 70 percent of costs incurred by States in the
administration of the Program (the rates will be reduced to 68 percent on
October 1, 1987, and again to 66 percent on October 1, 1989 [48 USC 655));
matches 90 percent for costs related to the development of management
information systems; and permits the States to retain as much as 50 percent of
support monies collected to offset the State costs of AFDC.2Z’ As an added
incentive to operate effective programs, States and localities involved in the
collecticin and enforcement of child support are entitled to an amount ranging
from 6 to 10 percent of both AFDC and non-AFDC collections. These
"incentive payments" may be used for whatever purposes governing officials
deern appropriate.t2’

In addition to its direct revenue-generating aspects, the Child Support
Enforcement Program produces indirect financial benefits through the provision
of services to non-AFDC families who, without income from child support,
might be forced to turn to public assistance. Similarly, through Program
efforts, sufficient support is collected on behalf of some AFDC families to
eliminate their dependence on welfare and related assistance programs.

° The child. Although its primary role is a financial one, the Child Support
Enforcement Program clearly offers social, economic, and medical benefits to
children and fosters in families a sense of parental responsibility, heritage, and
self-esteem. Establishing paternity for a child born out of wediock and having
that parent contribute financial assistance for the child's upbringing (that
otherwise might come from public funds) benefit society and the child. In
addition to providing an alternative source of income for the family, absent
parents may be able to provide their children with access to such "social
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entitlements" as Social Security benefits, pension benefits, veterans' benefits,
and other rights of inheritance.

The children also gain social and psychological advantages from having legally
identified parents and a sense of family heritage. A legally established
relationship is a first step in creating a psychological and social bond between a
father and his child. Perhaps the most important of these advantages is
escaping the prejudices often held against children who cannot identify their
fathers.

Further, it is in the child's best medical interest to know who his or her parents
are. A significant number of diseases, illnesses, birth defects, and other
abnormalities are passed to children by their parents. This knowledge of
medical history is the only way of predicting a child's susceptibility to some
medical disorder before it occurs.

o The legal system. As the focal point of the Child Support Enforcement
Program and the upholder of strong public policy interests in protecting the
rights of children and their parents, the legal system can derive certain benefits
by becoming familiar with and more involved in State and local child support
enforcement programs. First, rapid enforcement of support orders conditions
the absent parent to avoid the inconvenience of a court appearance by making
regular child support payments. Second, improved handling of child support
cases will increase respect for judicial decrees and orders and increase
community support for the program. Third, Federal tinancial participation is
available for certain judicial staff and operational costs through the State IV-D
agency, when properly documented. Finally, the legal system has the
fundamental responsibility to ensure that the rights of all parties (the State, the
child, the parents, and the taxpayers) are protected. The system can carry out
this task more easily and effectively when the judiciary is well informed about
all legal aspects and administrative ramifications of the Child Support
Enforcement Program.

CURRENT STATUS OF THE CHILD SUPPORT ENFORCEMENT PROGRAM

The Child Support Enforcement Program can point to significant achievements.
These include the development of a Federal organizational and operational capability
through OCSE to support State IV-D programs; the building of a comprehensive policy and
regulatory base; and the provision of high quality services and products to States and
jurisdictions operating the IV-D Program.

Clearly, the best measure of the Child Support Enforcement Program's nationwide
effectiveness during its brief history is the steady growth in collections: present AFDC
collections more than quadruple the amount collected in 1975. From Federal fiscal year
(FY) 76 ihrough FY 84, more than $13.2 billion in child support payments have been
collected, $5.7 billion of that amount on behalf of families receiving AFDC. The total
amounts collected each year have increased steadily from $500 million in FY 76 to $2.4
billion in FY 84. In the same period of time, the paternity of over 1.2 million children was
established; legally enforceable support orders were established in about 3.3 million
cases. In addition, from FY 80 to FY 84, nearly 4 million absent parents were located.
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These achievements have been realized while actually saving or making money for
State and local governments. For example, in FY 84, for every dollar spent on IV-D
operating expenses, $1.38 was collected on behalf of AFDC families and used to reimburse
State and local governments, and $1.66 was collected per dollar on behalf of non-AFDC
families. This cust-effective operation, combined with incentive payments from the
Federal Government, provided over $350 million in revenue to State and local treasuries
during the year.2”

Notwithstanding these favorable trends in collection growth, and despite its
achievements, OCSE is concerned with the rate of progress of State and local IV-D
agencies in operating more cost-effective programs. Collections made on behalf of
children have increased at a slower rate in recent years. At the same time, Program
expenditures are increasing steadily. |f this trend continues, the overall Program
eventually will cease to be cost-effective.

Of particutar significance is the wide diversity of performance among States and
localities. The ability of some States to operate highly effective programs shows that
there is great potential for all States to generate additional revenue. Exhibit A provides a
State-by-State review of both AFDC and non-AFDC cost-effectiveness ratios for FY 84.

Examining these discrepancies in performance shows that the potential for recovering
additional revenue is staggering. If all of the States currently performing below the
national average increased their cost-effectiveness to the national average, the additional
welfare savings for the taxpayer would be aimost $300 million per year. If the Program as
a whole could recoup 25 percent of the AFDC costs, it would be collecting more than four
times what it now coliects.

Current collection and administrative expenditure growth trends suggest that
rrogram performance can be improved while administrative costs are contained. The U.S.
Bureau of the Census estimates that over $3 billion in unpaid child support obligations
exist nationwide.22” Without affirmative judicial involvement and the effective
operation of the Child Support Enforcement Program at the Federal, State, and local
levels, the rights of children to receive support from both parents and to enjoy the
benefits of having their paternity established are thwarted.
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EXHIBIT A: STATE PROGRAM COLLECTIONS FOR FISCAL YEAR 1984%

National Average
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$1.38
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AFDC Non-AFDC Total
Collections  Collections Collections

National Average $1.38 $1.91 $3.29
Pennsylvania 1.48 6.89 8.37
Puerto Rico 0.35 24.26 24.61
Rhode Island 211 125 3.36
South Carolina 1.97 0.52 2.49
South Dakota 1.80 0.53 2.33
Tennessee 0.92 2.25 3.17
Texas 0.94 0.83 177
Utah 1.59 0.42 2.01
Vermont 2.26 0.18 2.44
Virgin Islands 0.37 3.1 3.48
Virginia 1.50 0.24 1.74
Washington 1.54 0.89 2.43
West Virginia 1.48 0.04 1.52
Wisconsin 2.2 1.04 3.25
Wyoming 1.76 0.82 2.58

Data from Child Support Enforcement: 9th Annual Report to the Congress for the Period
Ending September 30, 1984 (Washington, DC: U.S. Govt. Print. Off., 1985).
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CHAPTER 1
The Federal Role in the Child Support
Enforcement Program

INTRODUCTION

Since the early 1950s, Congress has shown a persistent and increasingly forceful
initiative to promote a viable Child Support Enforcement Program. Efforts to pass
effective child support legisiation tegan to intensify in the mid- to iate 1960s,
culminating in the 1975 passage of Title IV-D, the current comprehensive Child Support
Enforcement Program. Prior to this time, Public Law (P.L.) 89-97, which passed in 1965,
legally sanctioned the use of Social Security records to locate parents--a process that
many States had employed informally for years. Upon enactment of this legislation,
States could gain access to Social Security records through the Social Security
Administration to obtain recent addresses and places of employment of absent parents.
Next followed the 1967 passage of P.L. 90-248, providing States access to Internal
Revenue Service (IRS) records to obtain addresses of absent parents. This law, which
amended Title IV of the Social Security Act, included provisions that required State
welfare agencies to establish a single unit whose mission was to collect child support and
to establish paternity for children on public assistance. States also were required to work
cooperatively with each other under child support reciprocity agreements and with courts
and law enforcement officials.

Nevertheless, by 1972, it was clear from the rapid increase in numbers of AFDC
recipients that the 1967 amendments had not produced the intended results. In light of
their relative ineffectiveness, the U.S. Senate Finance Committee, under the
chairmanship of Russell Long, had begun working in early 1971 to compile data on AFDC
costs and child support enforcement. The Committee intended to use this information in
developing new Social Security amendments to strengthen child support enforcement.

A group of Senators, most notably Long, Mondale, and Nunn, continued to push for a
comprehensive Child Support Enforcement Program, in spite of unsuccessful attempts in
1972 and 1973. The Senators apparently envisioned legislation that would define clearly
the functions and operational parameters for the State agencies that had been mandated
by law in 1967 to collect child support and establish paternity. Other desired outcomes
were to strengthen the Federal regulatory and oversight role, to establish parent locator
services at the Federal and State levels, and to establish funding standards and
procedures.

Despite repeated failures to get bills through both houses, the child support provisions
that had been deleted from legislation a year earlier were incorporated into H.R. 17045 in
late 1974. The provisions passed both the Senate and the House on December 20, 1974.
President Ford signed the bill into law on January 4, 1975, as P.L. 93-647, the Social
Security Amendments of 1974. Part B of P.L. 93-647 enacted Title IV-D of the Social
Security Act, which created the Program for Child Support Enforcement and
Establishment of Paternity.
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Since 1975, Congress has examined a number of legislative initiatives and, almost
every year, passed bills that address such things as funding to States, additional child
support collection remedies, and mandated State recordkeeping and enfor:ement
activities. Appendix A provides a chronological legislative history of Congress' activities,
including a thorough discussion of the Child Support Enforcement Amendments of 1984,
which embody the most comprehensive requirements on State child support enforcement
practices since the Program was established.

THE FEDERAL CFFICE OF CHILD SUPPORT ENFORCEMENT

P.L. 93-647 required the Secretary of Health, Education, and Welfare [now the U.S.
Department of Health and Human Services (DHHS)] to establish a separate organizational
unit to oversee the operations of State child support enforcement programs. This was
accomplished through the establishment, within DHHS, of the Office of Child Support
Enforcement (OCSE). In a move reflecting the commitment of DHHS to the Child Support
Enforcement Program, the director of OCSE began reporting directly to the Secretary of
DHHS in early 1985. Previously the Commissioner of the Social Security Administration
also served as the Director of OCSE.

OCSE's mission is to provide leadership in the planning, development, management,
and coordination of the Department's Child Support Enforcement Program and activities
authorized and directed by Title IV-D of the Social Security Act and other pertinent
legislation. The general purpose of these programs and activities is to require States to
enforce support obligations owed to children by locating absent parents, establishing
paternity when necessary, and obtaining child support.

The specific responsibilities of OCSE are to:

o Establish regulations and standards for State programs for locating absent
parents, establishing paternity, and obtaining child support

° Establish minimum organizational and staffing requirements for State units
engaged in carrying out child support enforcement programs

° Review and approve State plans for child support enforcement programs

° Evaluate the implementation of State child support enforcement programs,
conduct audits of State programs to assure their conformity with requirements;
and, not less often than every three years, conduct a complete audit of these
programs in each State and determine for the purposes of the penalty provision
of section 403(h) of the Social Security Act [42 USC 603(h)(2)] whether the
actual operation of such programs in each State conforms to Federal
requirements

° Assist States in establishing adequate reporting procedures and maintaining
records of the operations of child support enforcement programs

° Maintain records of all amounts collected and disburcad under child support
enforcement prograrns and of the costs incurred in collecting such amounts
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Provide technical assistance to the States to help them establish effective
systems for collecting child support and establishing paternity

Certify applications from States for permission to use the courts of the United
States to enforce court orders for support against absent parents (In interstate
cases where a State has been noncompliant

Operate the Federal Parent Locator Service (FPLS)

Certify amounts of past-due child support obligations to the Secretary of the
Treasury for collection

Submit an annual report to the Congress on all activities undertaken relative to
the Child Support Enforcement Program

Establish reguiations and standards for Federal financial participation in
support of State child support enforcement programs.

The Organization of OCSE

OCSE is responsible for all program and policy aspects of Federal, State, and local
child support enforcement programs. Te carry out this mission, QCSE has been organized
into the Office of the Director and five divisions: Management and Budget, Program
Operations, Policy and Planning, Audit, and Information and Management Systems. The
responsibilities of these divisions are discussed briefly below.

The Division of Management and Budget directs the overall OCSE
administrative management support effort in the areas of budget, personnel
management, manpower and organizational management, travel management,
space management, and procurement. This division also administers the OCSE
State grants program.

The Program Operations Division assesses State program performance and
effectiveness by assisting OCSE Rzgional Offices in the conduct of special
studies and reviews; . provides technical assistance to Regional Offices and
States on operational aspects of their programs; develops guides, concepts, and
procedures for use in program operations; provides management consulting
services to State child support enforcement agencies. In addition, this division
develops and issues various publications related to child support, including a
monthly newsletter, and operates the National Child Support Enforcement
Reference Center. The National Child Support Enforcement Reference Center
provides technical information concerning program management, research
findings, and other topics related to child support enforcement.

The Policy and Planning Division develops and analyzes policies, regulations,
and legislation relevant to the Child Support Enforcement Program; develops
procedures for State plan review and approval by Regional Offices; reviews
Regional Office recommendations of State plan disapprovals; develops
long-range plans and objectives for the agency; conducts statistical analyses
and research projects; develops, coordinates, and conducts evaluation studies:
and designs statistical reporting requirements and methods for obtaining data.

3 31



° The Audit Division conducts program results audits of State child support
enforcement programs at least once every 3 years to determine program
effectiveness and compliance with the Social Security Act; makes
recommendations to the Director regarding imposition of the penalty provision
of section 403(h) of the Social Security Act (see discussion below); develops and
conducts administrative cost and other special audits; and develops guidance
concerning audit procedures and standards.

o The Information and ‘lanagement Systems Division develops and assists in the
plarning and installation of automated systems for use by State programs;
provides consulting services and technical assistance to States on Advance
Planning Documents for 90 percent Fedaral Financial Participation; reviews,
evaluates, and approves requests for Federal matching funds for automated
State/local child support enforcement systems; conducts periodic reviews of
State Advance Planning Document installations; establishes and maintains
automated system standards for the States; operates the Federal Parent
Locator Service; provides computer services, automated systems design,
development, and maintenance services to OCSE; operates the Federal Tax
Offset System and the Project 1099 System; coordinates and monitors the IRS
Full Collection Process; and, in cor,unction with other OCSE users, operates
the OCSE Management Information System.

o The OCSE Regional Offices provide technical assistance to States in
establishing effective child support enforcement programs; provide
interpretation of Child Support Enforcement Program regulations to State
agencies; provide assistance to State agencies in developing State plans; review
and approve or recommend disapprovai of State plans and State plan
amendments; evaluate the implementation of State programs; and review State
activities to determine legitimacy of claims for Federal financial participation.

OCSE Projects and Activities

The provision of technical assistance to States is a mandated requirement of OCSE.
To this end, OCSE operates the FPLS, produces Program-related publications, administers
research and demonstration projects, provides training and disseminates inrformation to
the public, and conducts audits of State and local child support enforcement programs.
Each of these activities is discussed below.

The Federal Parent Locator Service. OCSE operates the FPLS by communicating
with other Federal agencies to find the current addresses and places of employment of
absent parents. On receiving a request, the FPLS checks any records maintained by the
Social Security Administration and the records of several other agencies incl.ding:

o Interrial Revenue Service

o Department of Defense

° Department of Transporation (Coast Guard)
o Veterans' Administration

o National Personnel Records Center

o Selective Service System.
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Publications. OCSE disseminates news and information regarding effective
program techniques and management practices through its monthly publication Child
Support Report and its periodic Abstracts of Child Support Technigues. In addition, OCSE
publishes the semiannual Information Sharing Index, a listing of all child support
enforcement materials, including research reports, available from the National Child
Support Enforcement Reference Center. OCSE conveys its policies and procedures,
including proposed and final Federal regulations, in Action Transmittals. Items of interest
to State and local IV-D agencies are conveyed through Information Memoranda. These
last two publications are issued as necessary. OCSE releases program data in tabular
form, on a periodic basis, in a publication entitled Child Support Enforcement Statistics,
and informs Congress of Federal and State child support enforcement activities through
the Annual Report to Congress. All these materials are available at no cost, upon
request, from the National Child Support Enforcement Reference Center, 6110 Executive
Boulevard, Room 820, Rockville, MD 20852.

Research and demonstration projects. About $450,000 annually is available under
Section 1110 of the Social Security Act to enable OCSE to employ contracts and grants
for research and demonstration projects to add to existing knowledge and develop new
methods and techniques. In addition, the Child Support Enforcement Amendments of 1984
authorize OCSE to award grants to encourage and promote improved interstate
establishment and enforcement. These grants may be awarded to States beginning in
Federal fiscal year (FY)85; amounts authorized are $7 million in Federal fiscal
year (FY) 85, $12 million in FY 86, and $15 million in subsequent years.

In FY 83, OCSE funded research and demonstration projects with the following
purposes: to quantify the national collections potential; to develop models for assessing
and updating child support award levels; to develop standards for parentiage testing
laboratories; to study the effects of child custody arrangements on child support payments
by absent parents; to develop alternative methods for obtaining financial and case
characteristic data about absent parents; to research the costs and benefits of paternity
establishment; to improve interstate child support collections; to investigate the practical
aspects of modern paternity testing; and to study court systems to improve the collection
of court-ordered support. In addition, OCSE funded various demonstrations of
administrative improvements in child support enforcement case processing techniques.

Training and public information. In order to provide more efficient and effective
services to States and to improve management effectiveness, OCSE has contracted with
several organizations to train child support enforcement professionals in proven methods
of operation and to interpret the Program to interested outside parties and the general
public. Included in this effort are the Mational Council of Juvenile and Family Court
Judges, the National Institute for Child Support Enforcement, the National Conference of
State Legislatures, the American Bar Association, and the National Governors'
Association. The services of these five organizations are discussed below:

° National Council of Juvenile and Family Court Judges. Founded in 1937, the
National Council of Juvenile and Family Court Judges (NCJFCJ) is the oldest
judicial membership organization in the nation. Council membership comprises
judges, referees, commissioners, and masters. Court administrators, clerks,
attorneys, and others active in juvenile and family law may join as associate
members. Membership services include continuing judicial education at the
University of Nevada and other sites around the country; consultation and
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technical assistance; and a variety of publications, including the Juvenile and
Family Law Digest and the Juvenile and Family Court Journal. The Council
also provides research consultation services through its Research Division, the
National Center for Juvenite Justice, in Pittsburgh, PA.

The training division of the NCJFCJ, the National College of Juvenile and
Family Law (NCJFL) conducts over 100 continuing judicial education programs
annually for professionals in the juvenile and family court field in cities
throughout the United States and on the Reno campus of the University of
Nevada. In 1985, over 12,000 people were trained. The faculty is composed of
judges as well as internationally and nationally known experts in the fields of
juvenile and family law, child development, sociology, psychology, medicine,
and administration.

Since 1979, NCJFCJ has been providing child support enforcement judicial
education under contract to OCSE. This includes presentations targeted to
judicial participants at national, State, and local conferences; the incorporation
of child support enforcement issues in courses offered at NCJFL in Reno;
published articles on child support enforcement in periodicals targeted to the
judicial community; and a 12-member judicial advisory committee that makes
recommendations on child support enforcement issues.

National Institute for Child Support Enforcement. The National Institute for
Child Support Enforcement (NICSE) was established in March 1979 to develop
and present courses tailored to the needs of Federal, State, and local personnel
participating in the Child Support Enforcement Program and to assist with
technology transfer among the States. In its 6 years, NICSE has developed 10
formal training courses and conducted over 500 deliveries to more than 10,000
child support enforcement professionals. NICSE has developed 16 publications
and distributed over 80,000 of tham to the field. This publication record makes
the Institute a major source of printed information on the Child Support
Enforcement Program. The Institute's working relationship with OCSE and to
State and local programs also has facilitated the dissemina*ion of information.
Through its Lecture Presentation Series, NICSE staff and attiliated consultants
have made over 175 presentations to audiences as large as 800 persons.

Now beginning its 7th year of operations, NICSE continues to offer training
courses, materials development, and lectures tor the Child Support
Enforcement Program. In addition, a new technical assistance project will
apply Institute expertise in training development and delivery to help improve
State training capabilities. The Institute also will be offering seminars for new
State IV-D administrators and developing videotapes in support of various OCSE
information campaigns.

National Conference of state.Legislatures. The National Conference of State
Legislatures (NCSL) assists State legislatures in developing and enacting
legislation beneficial to their child support enforcement programs. Toward this
end, NCSL conducts research, provides information, and coordinates expert
testimony concerning the experiences of States that have enacted similar laws.
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° American Bar Association. The American Bar Association (ABA) has
contracted with OCSE to operate a chil support project as a component of its
National Legal Resource Center for Child Advocacy and Protection. Under this
coritract, ABA provides training to attorneys, both inside and outside of the
IV-D Program; produces related written materials; provides training to court
and paralegal personnel on interstate suprort enforcement; and provides
technical assistance to bar groups, legislative committees, State Child Support
Commissions, and individual attorneys. In addition, ABA has worked with NCSL
to develop model legislation such as the Model Interstate Income Withholding
Act.

° National Governors' Association. The National Governors' Association (NGA)
provides a mechanism for identifying and resolving problems related to the
development and implementation of national policy and a forum for addressing
State problems. The Association works with Congress on Federal and State
policy issues, which include the Child Support Enforcement Program. This
relationship enhances the sharing of Program knowledge among the States.
Specifically, NGA has contracted with the Office of Child Support Enforcement
to provide a forum for identifying issues that need to be brought to the
attention of top-level policy makers at the State level for necessary action
needed to implement Federal law in State child support enforcement agencies.
NGA also develops and disseminates a variety of material on child support
enforcemient to kev-!avel managers and policy makers in the States.

In addition to these contracted services, training and public awareness activities are
conducted by OCSE Central and Regional Office staff.

Audits of State and Local Programs

OCSE audits of State programs significantly improve the Child Support Enforcement
Prog-am by alerting management to deficiencies and by recommending more effective
and efficient methods of operation. Prior to the FY 86 audit period, OCSE auditors will
complete State plan program results audits and system reviews of all 54 States and
territories. Beginning in FY 86, the auditors will begin using criteria that are related to
program performance indicators as well. To assess States' performance on a
results-achieved, quantifiable basis, several initial performance indicators have been
developed by OCSE in conjunction with State officials. These indicators are:

° AFDC |V-D Collections
Total IV-D Expenditures

° Non-AFDC Collections
Total IV-D Expenditures

° AFDC |V-D Collections
IV-A Assistance Payments (minus payments to unemployed parents)

Beginning with the audits for FY 86, these indicators will be used to evaluate
performance and, with the program results audits of State Plan requirements, will
constitute the bases for determining States' program effectiveness for purposes of the
audit penalty. Beginning with FY 88 four additional performance indicators will be added
to evaluate performance.



Three regulations implement the new audit system: 45 CFR 305.98 defines the
performance indicators; 45 CFR 305.99 provides for notice to a State of a finding by the
Secretary of DHHS that the State's program is not substantially in compliance with
Program requirements and also provides for a corrective action period; and 45 CFR
305.100 establishes the sanctions to be applied against States found to be out of
compliance and that fail to correct the deficiencies, based on the criteria contaired in the
Secretary's notice. The sanctions are applied by reducing the States' Federal |V-A
matching funds, as follows:

° Not less than 1 nor more than 2 percent of such payments for a period beginning
in accordance with the regulation nct to exceed the 1-year period following the
end of the suspension period

° Not less than 2 nor more than 3 percent of such payments if the finding is the
second consecutive finding made as a result of an audit for a period beginning
as of the second 1-year period following the suspension period not to exceed 1
year

] Not less than 3 nor more than 5 percent of such payments if the finding is the
third or subsequent consecutive finding as a result of an audit for a period
beginning as of the third 1-year period following the suspension period.

When a State corrects the deficiencies within the corrective action period, the
penalty will not be imposed.
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CHAFTER 2

State and Local Roles in the
Child Support Enforcement Program

INTRODUCTION

Child support enforcement on the State and local levels specificall, :ludes all
activities devoted to securing the payment of established financial obli © »ns from
absent parents. To achieve this end, child support enforcement programs carry out many
important federally mandated functions at the State and local levels. These functions
require an investment of significant time and resources and range from establishing a case
file to enforcing a support obligation. In addition, State and local agencies are responsible
for locating absent parents, establishing paternity, establishing equitable support
obligations, monitoring payments for compliance with orders, distributing collections, and
safeguarding confidential information. The effective culmination of these efforts can
minimize the use of court time since absent parents are more likely to pay child support if
their cases are processed properly and expeditiously.

However, when cases go to court, attorneys and judges must rely on information
gathered by the child support agency to protect the interests of both children and State.
Conversely, the agency depends on the power of the courts to enforce child support
obligations. To be effective, program attorneys must be familiar with the Child Support
Enforcement Program as mandated by Federal law and regulations and the effect that the
program has on the courts, children, and States, as well as taxpayers. The following is a
discussion of how Federal regulations affect the Child Support Enforcement Program.

TITLE IV-A STATE PLAN REQUIREMENTS

Generally, the State welfare agency administers the AFDC program, as well as other
financial assistance programs. The State or local agency administering this program is
commonly known as the IV-A agency, since Title IV-A of the Social Security Act set up
the AFDC program to provide financial assistance to families with dependent children.
The AFDC program and the Child Support Enforcement Program are administered by
States or localities pursuant to Federal guidelines. A review of some of the more relevant
regulati?r.s will help explain the responsibilities related to child support of the IV-A
agency.—

To receive Federal funds, the welfare agency and the child : nport enforcement
agency each must have an approved State plan. A State plan is an agreement between the
State and Federal Governments requiring the former to perform certain minimum duties
in order to receive Federal funds. Also, there are child support-related requirements
imposed on the welfare agency by Congress through statute and by the Department of
Health and Human Services (DHHS) through regulations. These regulations are intended
to ensure that all procedures used and information obtained result in enforceable cases.
The welfare agency must gather information as part of determining the applicant's
eligibility. An applicant's unwillingness to provide information can cause an immediate
adverse effect on his or her financial assistance eligibility. (An applicant must show
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"good cause" for not providing such information. Good cause is defined at 45 CFR 232.40
and is discussed below.)

An applicant/recipient for AFDC must meet two child support-related conditions:
assignment of rights to child support and cooperation in obtaining child support.

Assignment of Rights to Support

As a condition of eligibility for assistance, the I[V-A agency must require each AFDC
applicant or recipient to assign to the State all rights to past and present support from
any other person. [42 USC 602(a)(26).] This assignment applies both to the applicant and
to any other member of the family for whom assistance is being sought and to whom
future payments will be made. The assignment includes arrearages due on the date the
assignment becomes effective, in addition to current and future support. [45 CFR 232.11
and 45 CFR 302.50.] If the relative with whom a child is living fails to comply with this
requirement, that relative is denied eligibility without regard to other eligibility factors.
If the relative with whom a child is living is found to be ineligible for assistance because
of failure to comply with the requirements of this section, any aid for which such child is
eligible will be provided in the form of protective payments. Protective payments are
made to a third person to spend on behalf of the eligible child or children. An assignment
by operation of State law may be used in lieu of the assignment described above. If there
is a failure to execute an assignment, the State still may attempt to establish paternity
and collect child support pursuant to appropriate State statutes and regulations.?”

Cooperation in Obtaining Support
The Title [V-A State plan must meet, inter alia, all of the following requirements:

L The plan must provide that, as a condition of eligibility for assistance, each
applicant for or recipient of AFDC will be iequired to cooperate (unless good
cause for refusing to do so is determined to exist) with the State in:

- Identifying and locating the parent of a child for whom aid is claimed

- Establishing the paternity of a ch’ld born out of wedlock for whom aid is
claimed

- Obtaining support payments for the applicant or recipient and for a child
for whom aid is claimed

- Obtaining any other payments or property due the applicant or recipient
or the child.

L The IV-A State plan must specify that cooperation includes any of the following
actions that are relevant to, or necessary for, the achievement of the
objectives specified above:

- Appearing at an office of the State or local IV-A or IV-D agency as
necessary to provide verbal or written information, or documentary
evidence, known to, possessed by, or reasonably obtaj~able by the
applicant or ecipient
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- Appearing as a witness at judicial or other hearings or proceedings

- Providing information or attesting to the lack of information under
penalty of perjury

- Forwarding to the child support agency any child support payments
received from the absent parent after an assignment has been made.

o The IV-A State plan must provide that, if the child support agency notifies the
State or local IV-A agency of evidence of failure io cooperate, the State or
local agency will act upon that information to enforce these eligibility
requirements.

o The IV-A State plan must provide that if the custodial relative fails to
cooperate as required by 45 CFR 232.12, the State or local agency will:

- Deny assistance to the custodial relative without regard to other
eligibility factors

- Provide assistance to the eligitle child in the form of protective
payments. Such assistance will be determined without regard to the needs
of the custodial relative.2”

L The IV-A State plan must provide an applicant for or recipient of AFDC with an
opportunity to claim good cause for refusing to cooperate.X” The State or
local agency must notify such person, in writing, of the right to claim good
cause as an exception to the cooperation requirement. The notice must:

- Advise the applicant or recipient of the potential benefits the child may
derive from establishing paternity and securing support

- Advise the applicant or recipient that, by law, cooperation in establishing
paternity and securing support is a condition of eligibility for AFDC

- Advise the applicant or recipient that if the State or local agency
determines that there is good cause, the applicant or recipient will be
excused from the cooperation requirement.

The applicant or recipient must provide corroborative evidence of a good cause
circumstance and, when requested, must furnish sufficient information to permit the
State or local agency to investigate the circumstances. The State or local agency must
provide, on request, reasonable assistance in obtaining the corroborative evidence. On the
basis of the evidence supplied and the agency's investigation (if necessary), the State or
local IV-A agency will determine whether cooperation would be against the best interests
of the child.

Generally, the State IV-D agency will not attempt to establish paternity and collect
support in those cases where the applicant or recipient is determined to have good cause
for refusing to cooperate. However, the State IV-D agency may attempt to establish
paternity and collect support in those cases where the IV-A agency determines that this
can be done without risk to the applicant or recipient if done without his or her
participation.
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The IV-A agency's final determination that good cause does or does not exist will be
in writing, contain the agency's findings and basis for determination, and be entered into
the AFDC case record.

If the IV-A agency determines that good cause does not exist, the applicant or
recipient will be so notified and afforded an opportunity to cooperate, withdraw the
application for assistance, or have the case closed. Continued refusal to cooperate will
result in the applicant's ineligibility for AFDC. The children involved will still be eligible
for AFDC for their own needs; however, the chiidren's grant will go to another person in
the form of protective payments.

Circumstances under which cooperatiori may be against the best interests of the child
are:

L Physical or emotional harm to the child for whom support is to be sought

° Physical or emotional harm to the parent or custodial relative with whom the
child is living of such nature or degree that it reduces such person's capacity to
care for the child adequately

° The child for whom support is sought was conceived as a result of incest -r
forcible rape

° Legal proceedings for the adoption are pending before a court of competent
jurisdiction

° The applicant or recipient currently is being assisted by a public or a licensed
private social agency to resclve the issue of whether to keep the child or
relinquish him or her for adoption, and discussions have not gone on for more
than 3 months.

TITLE IV-D PLAN REQUIREMENTS AND OPERATIONS STANDARDS

The State plan requirements and standards for program operations for |V-D agencies
are found in 45 CFR 302 and 303. This section discusses mandatory caseload
characteristics and the functional steps the {V-D agency takes as a case is processed.

Since the inception of the Child Support Enforcement Program in 1975, States and
local agencies have been required to provide equal services to both welfare and
nonwelfare families. In 1984, Congress reemphasized this responsibility by revising
Section 451 of the Social Security Act [42 USC 651] to require specificaily "that
assistance in obtaining support will be made available under this part to all children
(whether or not eligible for aid under Part A) for whom such assistance is requested."

In addition, Congress reinstated the States' responsibility to establish paternity and
secure support for children in foster care who are receiving Federal assistance through
Title IV-E of the Social Security Act. In 1980, Congress transferred the AFDC foster
care program from Title IV-A of the Act to the newly created Title IV-E. Because the
foster care prcgram was no longer funded or administered under Title IV-A, the provision
for assignment of support rights by AFDC recipients required by 42 USC 602(a)(26) no
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longer appliied to foster care cases. This meant that Title IV-D child support enforcement
services were not available for Title IV-E foster care cases except as non-AFDC cases.
To receive IV-D services as a non-AFDC case, the child's parent, legal guardian, or the
entity given custody of the foster child by the courts had to apply to the IV-D agency
pursuant to 42 USC 654(6). To remedy this situation, Congress added 42 USC 671(a)(17) to
require States to secure an assignment of support rights on behalf of children receiving
foster care maintenance payments under Title [V-E and amended 42 USC 654(4)(B), 656(a),
657(d), and 664(a) to require IV-D agencies to collect and distribute child support for IV-E
foster care maintenance cases.

Processing a Child Support Case

The steps a child support case goes through before it shows up in court are both
nurnerous and complex. This section provides an overview of this preparation process; the
specific tasks include eligibility determination, intake, locate, paternity establishment,
support orderestablishment, monitoring, and enforcement. Exhibit 2.1 depicts the flow of
cases through the separate functions.

Eligibility determination. New cases originate in one of three ways: (1) referral
from the public assistance or foster care agency; (2) application from a non-public
assistance recipient; and (3) referral from another State.

The IV-A or IV-E agency determir.es whether a public assistance applicant is eligible
for AFDC or foster care. !f the applicant is determined eligible, and there is a duty to
pay child support by an absent parent, the case must be referred to the child support
enforcement agency. The referral must contain an assignment of support rights and an
2greemes.. to cooperate, in addition to other pertinent information discussed below under
“Intake.”

Tne assignment of support rights, completed by the applicant as a condition of
eligibility, constitutes an obligation owed the State by the individuai responsible for
providing support. This obligation must be legally binding and, thus, must be established
through 2n order of a court of competent jurisdiction or by other legal processes
established by State law. Failure to execute such an assignment results in a denial of
eligih ity for assistance t0 the applicant, and any assistance to which dependent children
are entitled must be made in the form of protective payments.

The State plan must provioe that the same level of support enforcement services be
provided to individuals not receiving public assistance .nat are provided to AFDC or
foster care racipients. Such individuals, often referred to as non-AFDC clients, must file
an application with the State IV-D agency or with other State or local offices the State
IV-D agency has authorized to accept non-AFDC applications on its behalf. Under P.L.
98-378, the State must charge an application fee, not to exceed $25. 45 CFR 302.33
aliows the State the option of charging the fee to the applicant or paying the fee out of
State funds. Either way, the State may seek to recover the fee from the absent parent in
order to repay the applicant or itself. 45 C°"R 302.30 requires that States publicize the
availability of child support enforcement services, including any application fees that may
be imposed for non-AFDC.

Interstate cases may be referred by other States using several procedures. The State
where the family resides may request the State where the absent parent resides or works
to withhold his or her income in order to enforce an instate or out-of-State support
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Exhibit 2.1

CHILD SUPPORT CASEFLOW DIAGRAM

CASES —P INTAKE |

»
F
PATERNITY
y Y
SUPPORT
— LOCATE —P ORDER —— COLLECTIONS —MENFORCEMENT
[ A

43



order. The initiating State may request the responding State to establish and/or enforce
an obligation through use of the Uniform Reciprocal Enforcement of Support Act
(URESA). If an order exists in the absent parent's jurisdiction, the initiating State may
simply request the absent parent's jurisdiction to enforce it using available remedies.

intake. Once the child support enforcement agency receives the appropriate forms
from the welfare agency, the non-AFDC applicant, or another State, a case record must
be established. The information needed to open a child support case includes:

° Information on the custodial family
° Information on the absent parent
o An executed assignment of support rights or non-AFDC application.

The intake function consists of compiling the data received from the above sources
along with other information available to the child support enforcement agency. Some
States have designed and implemented automated computer interfaces to augment the
information available to the child support enforcement worker during the intake process.

Preparation of an accurate and complete casa record is very important to the child
support enforcement process. Later action on the case often depends on information
collected at this poirt in the case processing sequence. In addition, a well prepared case
minimizes the use of judicial time, establishes a verifiable audit trail, and generally helps
the system operate effectively.

Locate. During case preparation, the child support enforcement worker will try to
verify an address fcr the absent parent. If the worker cannot verify an address, Federal
law requires that the child support enforcement agency attempt <o locate the absent
parent. If necessary, these locate efforts must extend across State lines, and the
out-of-State agency must assist in the effort.%”

There are three levels of location efforts—-local, State, and Federal. Except for
requests from other States, location efforts begin at the local child support enforcement
office. The request for locate services may be made by a court with jurisdiction to issue
child support orders, the caretaker parent or agent of a child not receiving public
assistance, or the agency seeking to collect child support payment.£”

Local locate efforts involve all community sources of information on the absent
parent. The best local source is the custodial relative. If the custodial relative is an
AFDC recipient, he or she must cooperate and reveal this information as a condition of
AFDC eligibility.2”

To contact these sources, the child support enforcement agency must establish a
working relationship with all appropriate local resources.®” Some of these sources may
be reluctant to cooperate because of the Privacy Act. To encourage the source to reveal
the information, the child support enforcement worker or attorney should explain the
purpose of the IV-D Program and its confidentiality requirement for safeguarding
information. Also, many State statutes require that this information be provided to the
IV-D agency. Portions of the Child Support Enforcement Amendments of 1984 contain
such requirements, applicable to private entitites such as employers.

15

44



The State also must have a State Parent Locator Service (SPLS) to contact State
agencies that may have information concerning the location of the absent parent.2”
The SPLS should have contacts with all appropriate State agencies, but at least contact
with those agencies that maintain records concerning:

o Public assistance and social services

o Driver's licenses and vehicle registration
o Employment

o Revenue

o Law enforcement.

To check these records, the SPLS generally must have the absent parent's Social
Security number and his or her date and place of birth. Also, the SPLS acts as a
clearinghouse for interstate locate efforts. The SPLS submits and receives requests to
locate an absent parent who is residing in a State other than the one where the child and
caretaker parent reside. Under a Federal requirement of cooperation, the SPLS receiving
such a request must take steps to locate the absent parent and notify the State that
initiated the request concerning the search results. Federal locate efforts are discussed
in Chapter 1.2/

Paternity establishment. Paternity establishment is very important to the Child
Support Enforcement Program. Of the children born out of wedlock who live and are not
adopted, approximately 60 percent receive welfare. This results in a high expenditure of
AFDC, the taxpayer's burden. In addition, national demographic trends demand that child
support enforcement programs place high priority on establishing paternity.>”

How a paternity case is intiated depends on whether or not the mother is receiving
AFDC. Although a woman who is 7wt a recipient of AFDC is under no legal obligation to
establish the paternity of her child, she can apply to the child support enforcement agency
for use of its services in attempting to establish paternity. According to the Child
Support Enforcement Amendments of 1984, the IV-D agency may charge an application
fee of not more than $25 for these services in non-AFDC cases. Cn the other hand,
AFDC and foster care recipients are required by law to cooperate i:: locating and
identifying the parent of the child for whom aid is requested or to establish good cause for
refusing to do so.

Assessment/Establishment. If no existing court orde  termines the amcunt of

the support obligation in a case, the State must make a .-. =ial assessment .7 the
amount of the obligation under a formula or guideline devei:~ "y the agency.~* This
financial assessment is used to recommend an amount of le . .bligation pursuant to a

consent agreement or an administrative determination.’>” ii.. court also may u:' the

assessment as a guide when setting the amount of the obligation .1 the court order. ::nder
45 CFR 302.56, the child support enforcement agency must est: *'ish specific and nun.eric
guidelines, by law or judicial or administrative action, for se:ting child support a.-ard
amounts within the State. By October 1, 1987, these guideline.. m:.st be made availabi= tc
all persons in the State whose duty it is to set child suppo:- award amounts, but the
guidelines need not be binding.
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The assessment generally is conducted through contacts with the absent parent (when
the individual will cooperate), the caretaker parent, the current or past employer, credit
agencies, banks and other lending institutions, and insurance companies. This
investigation serves several useful functions. It forms the basis of an administrative order
or stipulation setting the amount of a legal obligation. Many IV-D agencies attempt to
negotiate consent orders with the responsible parent prior to referring cases for legal
action. Finally, if a consent agreement is not reached, the investigation can provide
program attorneys with valuable information to use in fashioning a recommended amount,
which the court may consider entering in the support order.

Sometimes an order of support can be established with the cooperation of th= absent
pcrent; other times a court or administrative hearing is necessary. If the parent must be
summoned to court and does not appear, the order may be established by default. Under
the Child Support Enforcement Amendments of 1984, all newly established or modified
support orders must include a mandatory wage withholding provision as an automatic and
preferred enforcement technique should the absent parent become delinquent in paying
child support.

Monitoring/Enforcement. Accurate monitoring of child support payments is
essential to the enforcement of the obligation, especially since it can help prevent the
accumulation of arrearages. Under the State plan, the IV-D agency ~ust maintain an
effective system for identifying, within 30 days, those cases in which there is a failure to
comply with the established support obligation, and contact delinquent individuals as soon
as possible in order to enforce the obligation and obtain the current support amount plus
any arrearages. Pursuant to 45 CFR 302.75, the IV-D agency may impose a late payment
charge of not less than 3 percent or more than 6 percent of overdue support.

The mandatory wage withholding procedures required by the Child Support
Enforcement Amendments of 1984 will have a major impact on agency enforcement
tactics. Under the new law, all new or modified support orders must contain a provision
for withholding wages as a means of collecting child support. Withholding will go into
effect--without the need for any amendment to the support order involved or any further
action by the court or administrative agency--once the arrearage equals 30 days support.
(Mandatory wage withholding is discussed in detail in Chapter 8, and interstate wage
withholding is discussed in detail in Chapter 10.)

Even without a wage withholding provision, the child support enforcement agency
should attempt to secure voluntary compliance before relying on administrative or judicial
enforcement. These initial nonjudicial enforcement techniques can minimize the use of
court personnel and attorneys. If the nonjudicial enforcement techniques are
unsuccessful, the child support enforcement agency must be ready to use its or a court's
authority quickly to enforce the obligation and establish regular payments.

Numerous methods can be employed to encourage delinquent absent parents to
comply with their financial obligations. These methods include but are not limited to
interviews, personal contacts, telephone collection calls, billing systems and delinquency
notices. A child support enforcement agency bases its selection of a particular technique
on a consideration of case characteristics, such as past payment history, age of the
established obligation. date since the last payment was received, location, income, and
resources available to the absent parent.
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Attempts to collect support must include the following procedures as applicable and
necessary:

° Automatic mandatory wage withholding pursuant to 45 CFR 303.100
° Withholding of unemployment compensation benefits pursuant to 45 CFR 302.65

° Contempt proceedings to enforce an existing court order where it can be shown
that the support obligor had the ability to pay support but refused to do so

° Interception of State and Federal income tax refunds pursuant to 45 CFR
303.102 and 45 CFR 303.72

° Garnishment or similar proceedings if the State's statutes permit such a
procedure and if the individual can be brought under the jurisdiction of the court

° Proceedings to establish liens on real and personal property pursuant to 45 CFR
303.103, where appropriate

° Proceedings to attach real or personal property if the State's law provides for
such a procedure and the individual is subject to such procedure

° Proceedings to require an obligor to post security or a bond or give some other
guarantee to secure payment pursuant to 45 CFR 303.104, where appropriate

o Proceedings to secure and enforce medical support obligations pursuant to 45
CFR 306.51

° Reports to consumer reporting agencies regarding an obligor's overdue support,
pursuant to 45 CFR 303.105

® Applications to use the Federal courts of the United States and proceedings to
enforce an order in the Federal courts of the United States if such application
is certified pursuant to 45 CFR 303.73

° Application for collection of the delinquent child support obligation by the
Secretary of the Treasury.™2"

° Any other collection or enforcement procedure described in the State plan.
Maintaining Case Records

In addition to carrying out the above activities, Federal regulations require the State
or local 1V-D agency (including subcontracting agencies) to keep careful records. The
elements of a complete case record include, pursuant to 45 CFR 303.2, the following:

L The referral documents received from the IV-A agency or the application for
IV-D services by another individual
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o Records of any contacts with (1) an applicant or recipient of assistance under
Title IV-A who is required to cooperate, (2) an individual who has applied for
service, and (3) the absent parent and the date, reason, and result of these
contacts

] Records of efforts to use local, State, and Federal locate resources and the
dates and results of these efforts

° Records of any information collected on medical support as listed in 45 CFR
306.50(a)

o Records identifying the court order or, if there is no court order, the
calculation of the amount of the obligation using the formula prescribed in the
State plan

o Records cf any actions taken as outlined in 45 CFR 303.3 through 303.6,
including the dates and results thereof

o Records of communications to and from the State or local agency administering
the State's Title IV-A plan, the OCSE Regional Office, and any other IV-D
agencies

° Notation in the case record of the closing of the case, including the date
thereof and the reason for taking the action.™>”

An agency that prepares cases accurately and takes timely enforcement measures
can reduce court backlogs. Rapid enforcement of child support obligations conditions the
absent parent to avoid the inconvenience of court appearances t; making reqular child
support payments.

"istributing Collections

In AFDC cases, the recipients must assign to the State any rights they have (o
support from any other person in their own behalf or in behalf of any other family member
for whom assistance is being paid.®” The assignment includes all rights which have
accrued at the time the assignment is made, including all arrearages due and cotiectiole
on that date. As a result of these assignments, IV-D agencies become possessed of
support collections each month which are attributable to AFDC cases and vhict ru-~t b'¢
distributed according to Federal regulations. The distribution process is described below.

In non-AFDC cases, there is no requirement that the support obligee assign his or her
support rights to the State. Nevertheless, many States have found that it greatly
increases the quality of their recordkeeping and the efficiency of their case-processing
procedures to require absent parents to make their support payments to the IV-D agency,
or to the court which entered the support order. Such a requirement may be imposed by
statute, by judicial rule, or by way of a voluntary assignment of support rights for the
purpose of collection. In these States, the IV-D agency or the court must pass the suprort
coilection through to the family in a timely fashion. 45 CFR 302.57 sets forth
requirements with which a State must comply in order to set up a payment processing
system for non-AFDC cases. The State may charge the requesting parent a fee, not to
exceed $25 annually and not to exceed State costs.
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Distribution of collections in AFDC cases for which there is an assignment under
Section 471(a)(17) of the Act is covered by 42 USC 657 and 45 CFR 302.51. Under these
provisions, the first $50 collected that represents payment on current support due in a
given month is forwarded to the family pursuant to 42 USC 657(a)(1). Amounts in excess
of the first $50 of current support are retained by the State to reimburse itself for the
AFDC paid to the family for the month in question. Any remaining amount of current
support collected is paid to the family. If the amount collected exceeds the current
support obligation, the State retains such amounts to reimburse itself for AFDC paid to
the family for "any sequence of months for which it has not yet been reimbursed."’
Once it has been reimbursed in full, the State distributes the remainder of the collection
to the family. Also, the family's eligibility for public assistance will be redetermined by
the IV-A agency pursuant to 45 CFR 232.20. The $50 pass-through, which only applies to
current support, then does not apply when the collection remedy is Federal or State tax
refund offsets.

The distribution sequence in foster care cases follows a slightly different pattern.
The foster care agency "stands in" for the family. 45 CFR 302.5? requires that payments
that normally would be forwarded to the family be paid to the State agency responsible
for supervising the child's placement and care. That agency ma set aside such amounts
for the child's future or make all or a part of the money available to the child's caretaker
for meeting the child's daily needs.

Safeguarding Information

Safeguarding information is an extremely sensitive area because U.S. citizens have a
right to privacy. Privacy is a unique interest primarily for what it is not. Privacy is not
an economic or even a tangible interest. It is not among the necessities of life. It does
not necessarily guarantee the right to engage in or refrain from any particular activity.
Rather, privacy is a conceptual interest arising from an expectation of how government
will ensure that an individual may hold himself free from public scrutiny if he so chooses.
The freedom from unwarranted publicity is said to exist only so far as its assertion is
consistent with law or public policy.

Privacy is akin to the expectation interest of equality. Individuals expect
government to treat those governed equally or to leave them alone al!together. The
privacy right is not an explicit guarantee of the Constitution but is a contextual right that
emanates from the First, Fourth, Fifth, and Ninth Amendments. Neither privacy nor
equality can be viewed as independent "rights" or "interests," but rather each rises to the
level of constitutional significance only within certain factuzl contexts. Privacy requires
a wholly qualitative assessment of the interests affected by the governmental intrusion,
with a relatively undefined balancing of interests as the vehicle for arriving at a result.

To be constitutionally protected, privacy must be considered a fundamental right. In
fact, few aspects of an individual's life are considered essential, and therefore, protected
from government intrusion, regulation, or prohibition. Interests such as speech, thought,
sex, education, and family, however, have been consistely set apart as meriting special
consideration. Courts have held that thesz interests are so fundamental that they are
likely to continue being the basic concerns of human society even though times and other
customs change.

The consitutional right to privacy should be distinguished from the confidentiality and
safeguarding of information requirements of the Social Security Act. The social security
confidentiality requirements are sometimes thought of as the "protection of rights to
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privacy." There is no constitutional safeguard of absolute privacy in child support cases.
In fact, the opposite may be true. The taxpayers have a basic right to know where their
dollars are going. In the early stages of the putlic assistance program, many wanted lists
of welfare recipients to be published. Unfortunately, little consideration was given to the
children who could suffer when the custodial parent would not accept public assistance
because of the potential public scorn. Times changed, and so did attitudes. It was
determined that the public interest in providing for children was more important than the
public's right to know who applied for welfare. The reasoning was that people are poor
through no fault of their own and, contrary to their own desires, must rely on public aid.
Because they are honorable people for the most part, they should not be exposed to public
ridicule. The children at any rate are innocent bystanders who should be protected. This
is not a protection of a basic right of privacy, but is rather a specialized confidentiality
requirement adopted for the good of the children in these specific cases. If the
requirements are not followed, a State program maybe found to be out of compliance and
sanctions applied.

Section 402(a)(9) of the Social Security Act (Public Law 93-647) requires State plans
to "provide safeguards which permit the use or disclosure of information concerning
applicants or recipients only to (a) public officials who require such information in
connection with their official duties or (b) other persons for purposes directly connected
with the administration of aid to families with dependent children."

As described in 45 CFR 303.21, the child support enforcement agency must establish
criteria, in accordance with State statutes, which impose legal sanctions on the misuse or
improper disclosure of information concerning applicants or recipients of child support
enforcement services. In addition to child support-related activities, case information
may be used for the following activities:

° Any investigations, prosecution, criminal, or civil proceeding conducted in
connection with the administration of any such plan or program approved under
Part A, B, C, or D of Title IV; under Titles Il, X, XIV, XVI, XIX, or XX; or under
the supplemental security income program of Title XVI.

° The administration of any other Federal or federally assisted program that
provides assistance, in cash or in kind, or services directly to individuals on the
basis of need

L These safeguards shall specifically prohibit disclosure to any committee or
legislative body (Federa!, State, or local) of any information that identifies by
name or address any such applicant or recipient of public assistance.

THE CHILD SUPPORT ENFORCEMENT PROGRAM AND THE STATE COURT SYSTEM

The ultimate goal of the Child Support Enforcement Program is to ensure that the
responsibility for supporting children rests with the responsibie parents, and, thereby, to
diminish the demand for tax dollars. To meet this goal, State and local agencies must
adhere to stringent legal requirements.

Given these requirements, child support enforcement agencies invest significant time

and resources to enforce the payment of child support by the responsible absent parent.
In some cases, the child support agency's activities result in an admission by the absent
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parent that he or she is responsible for paying child support, saving valuable judicial tirie.
However, some cases require litigation. In these instances, the effectiveness of the child
support enforcement agency's efforts depend on fair and equitable action by the court.
Child support enforcement attorneys and other program personnel have the responsibility
to educate judges and other court personnel who must back the program's efforts with
appropriate judicial remedies. The remainder of this Handbook is devoted to describing
that responsibility and identifying relevant substantive and procedural considerations.%”
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CHAPTER 3

The Role of the Attorney
In Child Support Enforcement

INTRODUCTION

A lawyer is a legal representative of clients, an officer of the legal
system, and a public citizen having special responsibility for the
quality of justice.

As a representative of clients, a lawyer performs various functions.
As advisor, a lawyer provides a client with an informed
understanding of the client's legal rights and obligations and
explains their practical implications. As advocate, a lawyer
zealously asserts the client's position under the rules of the
adversary system. As negotiator, a lawyer seeks a result
advantageous to the client, but consistent with the requirements of
honest dealing with others. As intermediary between clients, a
lawyer seeks to reconcile their divergent interests as an advisor
and, to a limited extent, as a spokesman for each client. A lawyer
acts as evaluator by examining a client's legal affairs and reporting
about them to the client or to others.

Above are the first two paragraphs of the preamble to the American Bar
Association's Model Rules of Professional Conduct, Final Draft (herein called "Model
Rules”).%” The quotation effectively categorizes the functions, or roles, that an
attorney performs as part of his or her profession. All of the roles mentioned above have
relevance to attorneys employed by the Child Support Enforcement Program to represent
the interests of the State and of custodial parents and their children.

The Attorney as Advisor

The extent to which a child support enforcement attorney performs the role of
advisor will vary from one jurisdiction to the next and will depend on the amount of
contact the attorney has with the IvV-D agency. Attorneys employed directly by the
agency are often in the policy-making loop and are actively involved in the program in an
advisory capacity. Attorneys who serve the program on a contract basis, or who are tied
te the program by statute, such as prosecuting or district attorneys, may be less involved
in providing legal advice to program administrators. The latter group often advise
program administrators by serving on ad hoc advisory committees or by providing
day-to-day feedback on specific cases. In many instances, the attorney will be in a
position to give legal advice to custodial parents in the process of working a case.

The Attorney as Investigator
While the child support enforcement attorney typically has a wealth of investigative

support upon which to draw, some investigative functions can be performed only by an
attorney. Onces an action is pending, the attorney has discovery devices and subpoena
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power, investigative tools generally not available to administrative personnel. In addition,
the attorney often can obtain information from private, outside sources (such as
employers) by citing legal authority as the basis for the request and by lending to the
effort an added degree of credibility. Attorneys routinely perform other investigative
functions that may be carried out most effectively and efficiently by the attorney in
conjunction with other activities. For instance, in preparing to take a contested paternity
case to trial, the attorney often conducts a more detailed interview with the mother and
other witnesses.

The Attorney as Negotiator

Because the program lacks sufficient resources or available court time to take a
significant percentage of child support cases to court, the child support enforcement
attorney must be adept at negotiating contested situations into workable resolutions. The
attorney commonly serves as intermediary between or among the separate governmental
agencies which must work together to make the program effective ana efficient. These
functions often require a delicate balance between the interests of the IV-D program and
the people with whom the program comes into contact. The ethical problems associated
with negotiation are perhaps the most serious and difficult to resolve of any the child
support attorney faces.

The Attorney as Advocate

As advocate, the attorney is the legal representative of the IV-D agency, the State,
and, indirectly, the custodial relative and the child. The attorney must be keenly aware
of all relevant statutory and case law which exist in the jurisdiction. The attorney must
analyze facts to determine the most effective and appropriate course of action or remedy
for each case, and then carry out the necessary legal steps to bring the power of the court
to bear on the problem. As advocate, the attorney has a duty to afford the IV-D agency
the opportunity to appeal cases which are decided in error and, perhaps, thereby create
new law.

The Attorney as Officer of the Court

As an officer of the court, the attorney has a responsibility to protect the court from
abuse of its processes, to take an active role in educating the judiciary regarding the law
and public policy that should be applied to child support cases, and to be constantly
seeking innovative ways to improve the legal system in the jurisdiction.

The Attormey as Public Official

As noted above in the preamble to the Model Rules, all attorneys have a special
responsibility of citizenship, based on their proximity to the legal system and their special
training, to foster the quality of justice. This responsibility applies to government
attorneys with additional weight because of their direct involvement in the administration
of a government program. The child support attorney has a responsibility to the
legislature to assure that the goals of the program are carried out, and a duty to the
public at large to protect the rights of individual citizens.

This chapter wiil discuss each of these roles and apply the ethical standards contained
in the new Model Rules to common fact situations and ethical dilemmas faced by the child
support enforcement attorney. The Model Rules inform the chapter hecause the Bar's

24

o3



own ethical considerations are the most authoritative guide to the attorneys in fulfilling
their function on behalf of clients.

WHO IS THE CLIENT?

The most fundamental issue for consideration, is "who is the client?" As many
writers in the field of legal ethics have pointed nut, this issue may appear simple but can
be very difficult for attorneys who work for large organizations or government
agencies.”

The typical corporate or government attorney always deals with the corporation or
agency through an intermediary, that is, a human being. It is not always clear to the
attorney whether the client is the intermediary, some subdivision of the organization as a
whole, the entire organization, its top management, or even the constituents whom the
management represents (shareholders or taxpayers). Conflicts can arise among the
interests of these various potential clients which put the attorney in a very uncomfortable
position.

The child support enforcement attorney faces an additional layer of uncertainty due
to the presence of another individual--the custodial relative. The question naturally arises
as to whether an attorney-ciient relationship exists between the attorney and the
custodial relative. If so, many ethical considerations would affect the way the IV-D
attorney conducts negotiations, makes tactical decisions as to which remedies or causes
of action should be pursued, maintains client confidences, and resolves conflicts between
the interest of the custodial relative and the State.

In the first decade of the Child Support Enforcement Program, courts and bar ethics
tribunals only rarely dealt with the issue of client identification. However, more
recently, judges have considered the issue as absent parents attempted to avoid collection
actions by challenging the State's involvement in the Program. The argument can be
made in a number of ways, but the most popular involves equal protection. This argumient
posits that by providing lega! counsel for custodial paiesnts but not for absent parents, the
State violates the absent parent's right to equal protection. The same argument can be
based on State constitutional provisions prohibiting legislatures from spending public
monies to effect private purposes. Both of these arguments have failed. {See Florida
Department of Health and Resources v. Heffler, 382 So2d 301 (Fla. 1980); State ex rel.
Leet v. Leet, 624 SW2d 21, (Mo. 1981); Johnson v. Johnson, 634 P2d 877 (Wash. 1981).]

In these cases, the courts found no constitutional violation because the States
involved were not motivated by a purpose to provide legal services to the custodial
parents. Federal and State statutes created the Child Support Enforcement Program to
further the compelling public interest in "safeguarding the child's constitutional rights,
protecting the taxpayers, and assuring that the primary obligation for chiid support falls
on the parents." [Johnson, supra, p. 881.] Viewed in this light, the attorney's function in
all IV-D cases is to further those public interests, not to represent the narrower interests
of individual custodial parents.

A number of bar ethics committees have taken up the issue in response to questions
from members of the bar. The questions generally refer to the conflict of interest that
arises from time to time when a IV-D attorney becomes aware that a custodial parent
who is receiving AFDC was ineligible for a period of time. Bar ethics opinions from the
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States of Oregon, Missouri, and Tennessea!” have held that the attorney in a IV-D case
represents the State and not the support obligee; therefore, there is no impropriety in
informing the proper authorities concerning welfare fraud. Likewise, a 1967 opinion of
the North Cgrolina bar athics committee held that no attorney-client re'ationship existed
between the public prosecutor and a custodial parent receiving support enforcement
services pursuant to a program established prior to the passage of Titie IV-D of the Social
Security Act.%”

Similarly, in Gibson v. Johnson, 35 Or.App.493, 582 P2d 452 (1978), the Oregon Court
ot Appeals held that no attorney-client relationship exists between the child support
enforcemsnt attorney and the AFDC recipient. In Gibson, a class action was brought on
behaif of all AFDC recipients, seeking the entry of a mandatory injunction. The
injunction would have enjoined attorneys from the Oregon Department of Justice from
representing AFDC recipients in child support praceedings without first conforming to the
disciplinary rule that requires the lawyer to decline multiple representations unless he or
she can represeint each client adequately without conflict of interest and make full
disclosure of any potential conflict. The trial court found the rule applicabie and entered
an injunction. On appeal, the court held that the relationship between the AFDC
recipient and the State is one of assignor-assignee, not attorney-client. The involuntary
nature of the relationship, and the fact that the State is collecting support principally to
offset the costs of AFDC, were the deciding factors, despite statutory language which
spoke of "representation of the child, or children, caretaker parent, other dependent
person, or the Department nf Human Resources." [See ORS 23.789 (2).]

The is..e surfaces in one other context in a remarkable opinion from New York
State. There, the bar ethics cc "mittee held that it was not an ethical violation for the
alleged father's atto. ey in a pending paternity case to contact the AFDC
recipient-mother directly (i.e., without notifying the re'evant public attorney) in an
attempt to “tain a statement to exonerate his client.>” Again, the rationale was that
the absence o1 an attorney-client relationship between the AFDC recipient and the public
attorney prevented application of normal ethical standards. Had the relationship been
held to exist, the alleged father's attorney would have been prohibited from contacting
‘he AFDC recipient except through the public attorney.

The authorities or. thi ssue agree that the only attorney-client relationship arising
in the normal IV-D context exists between the attorney and the agency for whom he or
sha works. Unfortunately, "7e decisions cited above contain little analysis to allow the
reader to decide on their meritc. Moreover, all of the decisions and opinions which are
directly on point involve AFDC cases, with no criteria for extending their applicability to
other fact situations.

As a general rule, the client is the party with whom the attorney has the longest term
professional relationship, the party who initiates or monitors that relationship, or perhaps
the party to whom the attorney looks to get paid. One other measure would involve
policymaking authority granted by the legislature. Normally, the client retains the
authority to decide whether or not to pursue a legal remedy, after the attorney provides
the client with an opinion. If the legislature has vested an executive agency with the
authority to administer the |IV-D program, and therefore to decide which cases are
referred to the attorney for legal action, then the executive agency would be performing
the traditional client function. If, on the other hand, the legislature has delegated the
function of administering the program directly to the county, district, or State's attorney,
then the client might be that individual or office, to the same extent as in criminal
prosecution cases.
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In either case, the custodial parent, to a large extent, has been divested of cor.trol
over whether or not an enforcement or establishrnent action will be taken. While this is
less true for non-AFDC cases, the |V-D agency (or the local public at*orney acting in the
role of the IV-D agency) still initiates the relationship betweer. the custodial parent anu
the attorney, and controls the priority to be granted the case. In both situations, the
agency decides whether legal resourc«s will be brought to bear on a case and how mur '
will be spent on each case. Again, the agency seems to be functioning in the role of the
client.

SPECIFIC ETHICAL PROBLEMS
Competence

Model Rule 1.1 requires the lawyer to provide competent representation to his or her
client. Competent representation is defined as "the legal knowledge, skill, thoroughness
and preparation reasonably necessary for .he representation." In the comment to the
Rule, ABA's Commission on Evaluation of Professional Standardas states that "competent
handling of a particuiar inatter includes inquiry into and analysis of the factual and legal
elements of the problem, and use of methods and procedures meeting the standards of
competent practitioners. It also requires adequate preparation."®”

This level of competence in the child support enforcement field requires a diverse
amount of knowledge and several different skills. The attorney must be fully aware of the
substantive and procedural issues which may arise as a case is worked, and how to apply
his or her jurisdiction's case law, court rules, and statutes to resolve such issues in the
client's interest. In addition, the attorney absolutely must be aware of Federal statutes
and regulations which affect the implementation and administration of the IV-D Program
in his or her State. Included in the list of relevant sources are the following:

° Federal and State Constitutions

° Social Security Act [42 USC 601 et seq.]

° 45 CFR 300-399

° Bankruptcy Code [11 USC 362, 522, 523(a)(5)(A)]

. Internal Revenue Code [26 USC 6305 and 6402(c)]

° Soldiers' and Sailors' Civil Relief Act [50 USC Appendix 520]

° Federal Consumer Credit Frotection Act [15 USC 1671-1675, 1681 et. seq.]

. State dissolution of marriage statute

L Uniform Reziprocal Enforcement of Support Act

o Uniform Child Custody Jurisdiction Act

L State |V-D implementing legislation

oy |
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° State creditors' remedies

° State exemption statutes

L State probate law and procedure

° Applicable statutes of limitation and dormancy and revival statutes.

In addition to acquiring a thorough knowledge of the above, the IV-D attorney rnust
understand the underlying purpose of sach and their connections to the goals of the child
support enforcement effort. For the most part, the enforcement of child support
obligations is consistent with the public policy behind these other enactments. When two
areas of public policy collide, the attorney must apply sound legal reasoning to help the
executive or judicial branches resolve the conflict. Such thorough knowledge develops
only with the study of the case law which construe the statutes. With regard to the
Federal statutes and regulations and the uniform acts, it is necessary to study the case
law from all jurisdictions in the country.

The most important skills that must be developed involve interviewing, negotiation,
and trial practice. Negotiation is such an integral part of the iawyer's role that it is
recognized as an area in which the attorney must exhibit a high degree of competence.
[See 42 Tex.B.J. 439 (1979).] Clearly, this is particularly true for the child support
enforcement attorney who must process a large caseload in an efficient manner.

Paternity cases, in particular, test the attorney's trial practice skills. To comply
with Rule 1.1, all child support enforcement attorneys must develop knowledge and skill in
trial practice and in the scientific basis of genetic paternity testing.

Once the requisite knowledge and skills are obtained, the attorney must apply them
to individual cases. This requires devoting adequate preparation time to cases prior to
taking action. Finding time to prepare can be challenging when caseloads are high, as is
often the case. Nevertheless, the child support enforcement attorney has an ethical
obligation to bring competent representation to each case. The Model Rules make no
excegtions for heavy caseloads.

Scope of Representation

Model Rule 1.2 emphasizes that the client has the "ultimate authority to determine
the purposes to be served by legal representation, within the limits imposed by law and
the lawyer's professional obligations."!” Model Rule 1.13 states that "a lawyer
employed or retained to represent an organization represents ti.2> organizatior: as distinct
from its directors, officers, employees, members, shareholders, or other constituents.”
Most State legislatures have delegated the policymaking functions in the !V-D program to
the social services or revenue agency. Thus, one can argue th. . the child support attorney
should yield to the decisionmaking authority of program management, except where a
decision requiring legal expertise is \.ivolved or where the management clearly is acting
outside the "limits irposed by law."

The Commission's comment furth-r points out that the attorney should "assume
responsibility for technical and legal-tactical issues, but should defer to the client
regarding such issues as the expense to be incurred and concern for third persons who
might be adversely affected." Certainly, this last clause applies with less force to the
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government attorney, who must act as a "minister of justice" in addition to more
traditional roles. Nevertheless, the ethical consideration has significant ramifications fcr
the child support enforcement attorney.

A good discussion of the proper relationship between government counsel and the
agency he or she represents may be found in Dean Redlich's "Professional Responsibility
of the Lawyer in Government Service."?” In this article, Dean Redlich uses the facts of
the famous case of Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), to analyze the role
of the attorney in advising the novernment client. The facts in Marbury do not translate
sufficiently to the IV-D attorney's situation, so the discussion here adapts Redlich's
analysis to a more familiar situation.

Redlich encourages the government attorney to decide whether he or she is a "hired
gun” or a "policymaker," and concludes that the proper role falls somewhere in-between.
He labels this role "gatekeeper." As gatekeeper, the attorney allows the policymakers to
set policy, but encourages them to apply the legal advice which he or she is competent to
provide. Once policy is set, the attorney interferes in its implementation only where it
infringes on his or her right to state a professional opinion, or where implementation
clearly would violate the constitutional rights of affected third parties.

Uxamples provide a clearer understanding of this concept. Assume that the State
legislature enacts a State income tax refund interception statute that provides that "any
liquidated debt, whether or not reduced to judgment," may be collected through setoff.
Acsume further that a State or local administrator asks the attorney to research and
determine whether the statute may be used to collect unreimbursed AFDC from absent
parents against whom no support order has been established. The attorney conducts
extensive research and concludes that the absent parent's obligation to reimburse the
State for AFDC paid to his family does not constitute a "liquidated debt" and that the
statute cannot be used for such a purpose.?” Lastly, assume that before the attorney
can issue an opinion, the administrator informs the attorney that his or her opinion must
be that the statute may be used.

Redlich says that the attorney in such a situation should stand by his or her
professional opinion and refuse to issue the opinion mandated by the administrator. Here,
the client, through its representative, has attempted to infringe on the attorney's
professional opinion. According to Rule 1.1, the attorney should exercise his or her

independent judgment.

The rule is more difficult to apply, and the example a bit more credible, if the facts
are slightly different. Assume this time that the IV-D Director allows the attorney to
state his opinion. Instead of arguing or trying to dictate the attorney's professional
opinion, the administrator simply says, "Fine. | respect your opinion, but this issue is
very important to the program in this State, too important to allow a single opinion to
control the way in which we implement the debt setoff mechanism. | want you to draft a
request for an attorney general's opinion in which you put forward the best legal argument
you can devise for extension of the mechanism to the non-court-ordered caseload.”
Redlich oncludes that, in this situation, the attorney should comply with the request. He
notes that, for the purposes of this situation, the agency alone is the client, and the
attorney is the only source of legal expertise available to the agency. Since refusal to
draft the request effectively denies the agency the use of the remedy, the attorney has a
duty to comply.



Now assume that after the administrator asks for the attorney's opinion, he simply
states that the IV-D agency intends to implement the debt setoff mechanism on cases
where there is no court order, despite the attorney's opinion that to do so would violate
absent parents' due process rights. This is a particularly difficult situation for many
attorneys in government service. As a general rule, a client should be allowed to ignore
his or her attorney's opinion, even when to do so would be clear folly. This principle
applies to the government attorney-client context with almost the same force as in the
wholly private context with one important exception.

The government attorney is also a public official, with a responsibility to the public
at large and a professional obligation to the agency paramount to his or her responsibility
to any individual administrator. Model Rule 1.13 specifies a number of appropriate
responses for the attorney who knows that an individual in the organization is intending to
enter into action that violates the law and is likely to result in substantial injury to the
organization. The attorney can make internal requests for review, except where the
organization's highest authority insists upon taking action which is clearly illegal. At that
point, the lawyer may reveal information to higher governmentai officials. It is
noteworthy that the list of appropriate responses does not include a refusal to provide
legal services to the administrator in defense of his or her action. Where the attorney
believes that his or her participation in the action would be itself unetnical, the attorney's
only alternative would appear to be resignation.

Communication

Model Rule 1.4(a) states that a "lawyer shall keep a client reasonably informed about
the status of a matter and promptly comply with reasonabls requests for information."
Subsection (b) requires the attorney to explain any such "matter to the extent reasonably
necessary to permit the client to make informed decisions regarding the representation."

Most attorneys serve the child support enforcement community through cooperative
agreement with the State or county IV-D agency. The IV-D agency typically investigates
the facts in a case and refers the matter to the attorney if legal action is appropriate. In
States where the attorney general's office is the IV-D agency, the referral will be an
in-house procedure, but otherwise identical. Either way, a case file may be in the
possession of an attorney, and out of the possession of agency personnel, for weeks or
months at a time.

Rule 1.4 clearly requires that the attorney and the IV-D agency maintain some level
of communication. The attorney need not communicate with the agency to the same
extent as with a private client. Nevertheless, the attorney must defer to the agency
regarding the purposes to be served by the representation, thus allowing the agency to
assume the role allotted to the client by Rule 1.2 (Scope of Representation). The agency
and the attorney should agree on the extent of communication regarding each specific
case and resolve the matter in the cooperative agreement. It must be clearly established
what information is to be communicated by the attorney to the agency, at what intervals,
and in what form.

Confidentiality

Generally, a lawyer is prohibited from disclosing information relating to the
representation of a client except where the client consents after consultation. In addition

30 n9



to stating the generzl rule, Model Rule 1.6 establishes . -2ptions if the lawyer reasonably
believes disclosure is necessary to prevent the client from committing a criminal act
which is likely to rasult in imminent death or serious bod v injury, or where the disclosure
is necessary to estahi’sh a claim or defense on behalf of .1e lawyer in a dispute between
the attorney and the :lient.

The second port..n of Rule 1.6 i> arely relevant in a child support ernforcement case,
regardless of the correct identity of the client. Nevertheless, subsection (a) of the rule
can apply in at least three situations: :

° When it becomes apparent to the child support enforcement attorney that an
AFDC recipient, or former AFDC recipient, has committed some form of
welfare fraud during the period in which he or she received AFDC

J When an absent parent or his or her attorney seeks to discover the location of
the custodial parent, usually in order to visit the children, in response to child
support enforcement activity

[ When an employee of the child support enforcement agency takes action, or
threatens to take action, on a case which will violate the rights of an absent
parent.

The fraud situation has produced quite a number of bar ethics opinions as Program
attorneys have sought to define the extent of the attorney-client relationship which might
exist between themselves and custodial parents or relatives. As noted above, the verdict
has been unanimous. The child support enforcement attorney has no duty to protect the
AFDC recipient/child support obligee from disclosure to the welfare agency of facts that
would call present or past eligibility into question. Bar ethics opinions from Nebraska
[Neb.Op. 76-15, 12/10/76], Missouri [Inf.Op. #15, 6/28/79], Oregon [Op. #322, 6.76], and
Tennessee [Formal Op. 83-F-55] have all held tha: such situations present no
confidentiality or conflict of interest problems. Moreover, the Missouri and Tennessee
opinions hold that the prosecuting attorney not only may disclose the information to the
social services agency, but also bring criminal charges against the AFDC recipient for
fraud. The Oregon opinion, at p.2, adds the caveat that the attorney should inform the
AFDC recipient that he or she "does not represent the AFDC recipient for any purpose,
and that the recipient may wish to consult with a private attorney or an attorney from a
legal aid society."

Unfortunately, all of the cited opinions concern AFDC cases. Where tiie family is no
longer receiving AFDC, the relationship between the attorney and the custodial relative is
more like that of a private attorney and client; the attorney represents the interests of
the family, and the interest of the State is less direct. One might conclude that a
different confidentiality rule wouid apply for non-AFDC cases. Two arguments mitigate
against such a conclusion. First, the Missouri and Washington cases cited above (Leet and
Johnson, respectively, supra) propose that even in the non-AFDC situation, the State's
involvement in child support enforcement furthers the public interest at large, and is not
principally intended to benefit the custodial relative. Second, the statutory basis of the
non-AFDC portion of the IV-D Program [42 USC 654(6)] prescribes that the State provide
the same services in non-AFDC cases as in AFDC cases. If the level of service is defined
by that provided in AFDC cases, any conclusion that a more extensive reiationship exists
in non-AFDC cases is hard to justify.
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If the conclusions in the above paragraph are valid, then no confidentiality
restrictions would arise out of the relationship between the child support enforcement
attorney and the custodial parent. Even if the attorney learns of facts that suggest that
the non-AFDC applicant committed welfare fraud during an earlier period, there would
appear to be no problem with reporting that fact to the welfare agency. Again, the
attorney should discuss the absence of the attorney-client relationship with the
non-AFDC applicant at the outset of his or her involvement in the case.

The second situation listed at the outset of this discussion is a bit more difficult to
resolve. Absent parents and their attorneys frequently seek to discover the whereabouts
of the children in response to child support enforcement activity. Again, if we assume
that no attorney-client relationship exists, there is no ethical rule which prevents
disclosure of this information. However, provisions in State and Federal law limit
disclosure of information regarding recipients of support enforcement services. Federal
regulation 45 ©FR 303.21 provides as follows:

(@ Under State statute which imposes legal sanctions, the use or
disclosure of information concerning applicants or recipients
of support enforcement services is limited to purposes directly
connected with:

(1)  The administration of the plan or program approved
under parts A, B, C, or D of title IV or under titles II, X,
XIV, XVl, XIX, or XX or the supplemental security
income program established under title XVi;

(2 Any investigations, prosecution or criminal or civil
proceeding conducted in connection with the
administration of any such plan or program; and

(3 The administration of any other Federal or Federally
assisted program which provides assistance, in cash or in
kind, or services, directly to individuals on the basis of
need.

(k) These safeguards shall also prohibit disclosure to any
committee or legislative body (Federal, State, or local) of any
information tnat identifies by name or address any such
applicant or recipient.

It is important to note that 45 CFR 303.21 establishes a general rule of nondisclosure
of any infcrmation which identifies a recipient by name or address. For a proper
disclosure, one of the exceptions must apply. Subdivision (2) of subsection (a) would seem
to apply to the situation posed above. Under this exception, any information which must
be disclosed in order to litigate the child support or paternity action would seem to be
disclosable. Because this is an exception to a general rule of nondisclosure, it is wise to
refer requesting absent parents to the court file, which viil often provide the information
sought. |t is best to refuse to disclose additional information, on the basis of regulation
and State statute, unless ordered by the court to release the information.

The third and final situation posed above involves the attorney who learns that an
agency employee intends to, or already has, violated law or agency policy in attempting to
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collect support. If the attorney assumes that an attorney-client relationship exists
between the child support enforcement attorney and the child support worker, then a
potential confidentiality problem exists. Such an assumption would prove incorrect. Rule
1.13 reminds the attorney that his or her relationship is with the agency as a whole, not
with any of its individual employees or officers. The attorney's relationship with the
agency should prevent disclosures to outside parties, but there is no ethical prohibition
against the attorney disclosing the matter using proper agency channels.

Recipients of child support enforcement services, child support workers and, more
importantly, child support administrators should be aware that no attorney-client
relationship exists, and that a child support attorney's paramount duty is always to the
agency.

Conflicts of Interest

The Model Code deals with conflict of interest problems in three separate rules.
Rule 1.7 states, inter alia, that an attorney should not represent a client if representation
of that client will be directly adverse to a current client, or if the attorney's existing
responsibilities to the curr. it client wi!l affect adversely the representation of the
prospective client. The latter requirement limits the attorney from representing a
prospective client if the attorney has interfering responsibilities to a third person, or if
the attorney has conflicting personal interests.

Rule 1.8 lists protubited transactions and restates the confidentiality rule discussed
above. A subsection of Rule 1.8 prohibits an attorney from accepting compensation from
a third party on behalf of a client, unless the client consents after consultation and the
third party judgment does not interfere with the attorney's "independence of professional
judgment" or the attorney-client relationship.

Rule 1.9 prohibits an attorney who has represented one client from thereafter
representing another client in the same or in a substantially related matter in which the
second client's interests are materially adverse to the interests of the former client,
unless the former client consents aiter consultation. The rule further states that
information relating to representation of the first client cannot be used to that client's
disadvantage, except as allowed by Rule 1.6, or where the information has become general
knowledge.

These three conflict of interest rules are relevant to child support enforcement
attorneys in at least two important ccntexts. The first is where the attorney has
represented one of the parties regarding the support obligation in his or her capacity as
private attorney. This can be troublesome for child support enforcement attorneys who
were formerly in private practice or who are alicwed to maintain a private practice in
addition to their child support enforcement responsibilities. The combination of these
three rules would seem to disallow the attorney from representing the IV-D agency in a
child support case in which he or she \:as involved as private counsel, except where the
former private client consents ~fter consultation. If the former client is the support
obligee, he or she may consent. However, the attorney should explain his or her new
relationship to the IV-D agency as part of the consultation required by the rules. Where
the former private client is the support obligor, the attorney no doubt will have to ask the
IV-D agency to refer the case to another attorney. In order to avoid this particular
ethical dilemma, child support enforcement attorneys who also have private practices
should avoid divorce and paternity cases in their private practices.
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The second potential conflict of interest occurs when the child support enforcement
attorney conducts his or her relationship with the custodial parent as though a formal
attorney-client relationship exists, and the interests of |V-D agency conflict with the
interests of the custodial parent. Because the problem arises differently depending on
whether or not the custodial parent is receiving AFDC benefits, the following discussion is
divided into AFDC and non-AFDC components:

AFDC cases. To define the potential conflict of interest, it is necessary first
to discuss the nature of the relationship between the IV-D agency and the
AFDC recipient. A custodial parent who applies for and receives public
assistance must assign his or her support rights, including accrued arrearages,
to the IV-D agency (or the State). [45 CFR 232.11.] The State becomes vested
with legal title to the entire amount of outstanding arrearages. Should a
collection be made, the IV-D agency first distributes $50 of current support to
the family. Next, it compares the amount of current support ordered by the
court (or administrative agency, if applicable) to the AFDC grant amount for
the month in which the collection is made. If the amount of the order exceeds
the amount of the grant, and the collection exceeds both, the |V-D agency must
distribute the difference between the grant amount and the order to the
family. The IV-D agency may retain the remainder of the collection up to the
total amount of AFDC paid out to the recipient for any prior period. Any
amount that exceeds the total amount of AFDC paid out to the family in prior
periods must be distributed to the family. [45 CFR 302.51.] Thus, it might be
argued that the AFDC recipient retains a limited equitable interest in the
arrearage, even after having assigned it to the IV-D agency.

The difficult ethical dilemma, and possible conflict of interest, occurs when a
large arrearage is involved, and the absent parent offers the child support
enforcement attorney a settlement that would compromise some of the
arrearage.

The problem is best understood by way of example. Assume that, at the point
in time when a family applies for ad receives AFDC benefits of $200 per
month, an outstanding arrearage exists in the amount of $4400, on a current
support obligation that calls for monthly payments of $100. Assume further
that it takes 4 months for the case to be referred to the child support
enforcement attorney, so that the support owed now has reached $4800.

During this 4 month period, the family has been paid $800 in AFDC benefits.
Applying the above Federal regulations to this set of facts and assuming that
$4800 is collected, the collection would be distributed 2= follows:

- $50 of the current monthly support collection directly to the family

- The remainder of the current collection ($50) to offset the current
monthly assistance payment

- $600 to the State
- $4100 to the family.
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The ethical problem arises when the attorney receives an offer of compromise
in any amount that i1s less than the outstanding arrearage. The |IV-D agency
might be very wiliing to accept a $2000 settlement to dispose of the case.
Whether the State collects $2000 or $4800, it will retain the $650 to which it is
entitled under the Federal regulations. [If the only true attorney-client
relationship is the one that exists between the attorney and the IV-D agency,
the attorney has no true conflict of interest and may accept the offer of
compromise after communicating it to the IV-D agency and obtaining consent
from an individual who possesses authority in such matters.

If the attorney believes that a true attorney-clier.t relationship exists between
himself or herself and the AFDC recipient, a conflict of interest arises unless
the recipient is informed of the settlement offer and consents. Because all of
the arrearages forgiven cost the recipient and not the State, consent may be
unlikely. Determining that no such relationship exists and communicating that
fact to *he AFDC recipient at the outset may resolve the potential
conflict -2” Unfortunately, such a precaution does not make the attorney's
negotiations with the absent parent any easier or less uncertain. Clearly, the
absent parent should be fully informed of the limited scope of the attorney's
representation, and that the settlement may not bind the recipient.

[ ] Non-AFDC cases. Using the same set of facts as above, a potential conflict
can be constructed between the duty owed by the attorney to the IV-D agency
and that owed .. the custodial parent in a non-AFDC case. Assume that all
facts are the same except that the family ceases receiving AFDC at the end of
4 months, and, instead of settlement in the amount of $2000, the absent parent
cffers to pay current support plus the entire arrearage back in increments of

100 per month as part of an income assignment arranged through the absent
parent's employer. Assume that the IV-D agency's policy is to accept and
promcte such arrangements and to keep the arrearage payments until the
State's share is paid in full. In this case, the custodial parent would not receive
any of the arrearage money for the first 8 months the income assignment is in
effect.

If the custodial parent objects to this arrangement, the conflict of interest
arises. The IV-D agency may wish to accept the settlement whereas the
custodial parent may want the attorney to pursue other available remedies.
Again, the attorney may be able to avoid the conflict by concluding that the
only attorney-client relationship exists between himself or herself and the IV-D
agency, and so informing the custodial parent. Any other conclusion forces the
attorney to sublimate the interests of one client to the interests of the other.

Maintaining Independent Professional Judgment

Rule 2.1 requires an attorney to exercise independent professional judgment and
render candid advice to a client. It also encourages the attorney to supplement purely
legal advice with reference to relevant nonlegal considerations such as moral, economic,
social, and political factors.

The maintenance of truly independent professional judgmeat can be difficult for the
prosecuting or district attorney who has local constituents to please in addition to the
child support enforcement responsibilities prescribed by statute or cooperative
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agreement. This ethical rule reminds us that the interests of the IV-D agency or the
families and taxpayers it represents must not suffer because of local political or
commercial interests. For instance, local employers may resist compliance with income
withholding orders due to the cost and inconvenience involved in deducting support
payments from the paychecks of their employees. The influence of such local employers
should not affect the prosecuting or district attorney's willingness to use income
assignments or to pursue noncomplying employers; in fact, it cannot influence the use of
income withholding in those cases where the assignment is mandated by law.

The latter part of the rule reminds the attorney of his or her legitimate role in the
formation of policy in the IV-D agency, at least with respect to areas about which the
attorney has knowledge. Just as attorneys are encouraged to advise private clients, the
child support enforcement attorney should try to influence the "behavior" of the IV-D
agency. Arguments in support of this advice need not be limited to legal arguments.

Expediting Litigation

Rule 3.1 requires attorneys to refrain from bringing nonmeritorious claims or
asserting frivolous defenses. An exception exists for good faith attempts for "an
extension, modification, or reversal of existing law." Rule 3.2 requires a2n attorney to
make reasonable efforts to expedite litigation, consistent with the interests of his or her
client.

Given their sizeable caseloads, most child support enforcement attorneys need no
reminder to expedite cases and avoid nonmeritorious claims. The rule does highlight at
least two collateral issues, however. The substantive law concerning child support
obligations is often ripe for "extension, modification, or reversal," and public policy is
almost always consistent with any change which makes the enforcement of support
obligations more effective. Rule 3.1 provides ethical suppoi't for such attempts.

The other point raised by the rule involves intentional delay tactics and recognizes
that delay may sometimes be consistent with the interests of one ofthe parties. In child
support enforcement, especially with respect to paternity establishment, the obligor's
attorney often will attempt to stall the proceedings. This tactic allows his or her client
to avoid paying support in the short run. More importantly, however, the obligor has a
chance of not being pursued at all if the case gets lost in the s .uffle. The child support
enforcement attorney has an ethical duty to recognize such tactics, point them out to the
court, and skillfully employ local court rules and procedures to move cases through the
legal system in a timely fashion.

Impartiality and Decorum of the Tribunal

Rule 3.5 prohibits an attorney from, inter alia, attempting to influence or
communicating ex parte with a judge, juror, prospective juror, or other official except as
permitted by law. A child support enforcement attorney who deals with the same judge or
judges on a constant basis will be tempted to discuss specific cases without providing
notice to adverse parties. Such ex parte communications violate Rule 3.5, and should be
avoided.

It is just as important to note that discussions with the judiciary regarding the goals
and problems of the Child Support Enforcement Program and the eff.cient processing of
cases through the court do not violate this rule.

36
(O



Special Responsibilities of a Prosecutor

Rule 3.8 applies specifically to a prosecutor in carrying out his or her official duties
in criminal _cases. The focus of child support enforcement has become decidedly civil
since the advent of tho IV-D Program. Thus, one could argue that the rule does not apply
to the prosecutor or other attorney who conducts legal activity on behalf of a State or
local support enforcement agency. While this may be technically true, the rule
nevertheless recognizes the balance which must be struck between the attorney's duty to
his or her client and the duty to act as an evenhanded public official with substantial
concern for the rights of adverse parties. The rule requires, inter alia, a prosecutor to
"make reasonable efforts to assure that the accused has been advised of the right to, and
the procedure for obtaining counsel, and has been given reasonable opportunity to obtain
counsel." It also prohibits the attorney from attempting to "obtain from an unrepresented
accused a waiver of important pretrial rights. . . ."

This issue came up in a different context in a IV-D paternity case brought by the
Ventura County, California, District Attorney's Office. In County of Ventura v. Castro,
93 Cal.App.3d 462, 156 Cal.Rptr. 66 (Dist.Ct.App. 1979), an appellate court overturned a
paternity acknowledgment because the unrepresented alleged father was not fully
informed as to the ramifications of his waiver of right to request a jury trial and submit
to paternity testing. This case is not cited here as evidence that the Ventura County
procedures in effect at the time were lacking or unethical,™*” but simply as evidence
that some of the ethical considerations imposed on prosecutors in criminal cases may be
relevant in child support enforcement cases.

Truthfulness of Statements to Others

Rule 4.1 states that in the course of representing a client, a lawyer shall not
knowingly:

(@) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to
avoid assisting a criminal or fraudulent act by a client unless disclosure is
prohibited by Rule 1.6.

Unquestionably, subsection (a) of this rule applies with greater force to the attorney
who represents a public agency than to a private attorney. No doubt, the scope of the
definition of material is greater when applied to the government attorney, who has some
affirmative duty to disclose information which is legally relevant to a pending legal
action. See Chapter 4 for a more complete analysis of the relationship between ethical
considerations and the negotiation of child support and paternity disputes.

Communications with Absent Parents Represented by Counsel

Rule 4.2 prohibits an attorney from communicating with a represented party without
first obtaining the consent of his or her attorney. This rule poses no difficulty for a child
support enforcement attorney except where there is still an attorney of record from an
earlier proceeding, such as a divorce. If the earlier proceeding occurred long ago, it can
be difficult to determine whether the relationship still exists. The safest approach is to
contact the attorney of record to determine whether he or she is still representing the
parent. If the attorney denies the current representation, or if no attorney of record can
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be identified, all conversations with a parent should begin by asking if he or she has
retained counsel. If the parent has obtained counsel, further communications regarding
the case can be conducted through the attorney.

Communications with Unrepresented Absent Parents

Rule 4.3 requires an attorney to take reasonable steps to ensure that unrepresented
persons understand the attorney's role in representing a client. The comment of the ABA
Commission notes that unrepresented persons may assume that an attorney is
"disinterested in loyalties" or that he or she is a "disinterested authority on the law." If
this is a common assumption with respect to private attorneys, it also must be a problem
for government attorneys in their dealings with private citizens. While the assumption
may be unreasonable or naive regarding the role of a private attorney, it is neither when
applied to government attorneys, who are public officials and ministers of justice in
addition to the other roles they fulfill.

The child support enforcement attorney should fully explain his or her role to the
unrepresented absent parent, and suggest that the person seek to obtain counsel if he or
she does not understand the nature of the pending proceedings.

Nonlawyer Assistants

Rule 5.3 requires attorneys who employ or are associated with noniawyers to make
reasonable efforts to ensure that the nonlawyers' conduct is compatible with the
professional obligations of the lawyer. This responsibility is applied more strictly where
the attorney has direct supervisory authority over the nonlawyer. The lawyer is
responsible for conduct of the nonlawyer that would be an ethical violation if engaged in
by the lawyer, if:

o The lawyer orders or ratifies the conduct involved

o The lawyer is a partner in a law firm in which the nonlawyer is employed, or has
direct supervisory authority over the person, and knows of the conduct at a
time when its consequences can be avoided or mitigated, but fails to take
reasonable remedial action.

The Child Support Enforcement Program employs thousands of nonlawyers to prepare
cases for litigation and to conduct pretrial negotiation and collection attempts. In the
collection field, the line between the practice of law and proper collection practices can
be, at times, a hard line to draw. It is beyond the scope of this Handbook to define the
practice of law. The definition is determined by State law and judicial decisions, and
affected by statutory language which clearly anticipates some activity by nonattorney
child support enforcement personnel that would otherwise cross the line (e.g.,
representing the agency in an administrative hearing). The child support enforcement
attorney must monitor the activities of the nonattorneys with whom he or she works in
light of applicable State legislation, case iaw, and tradition.

Rule 8.3 states that assisting a person who is not a member of the bar in the
performance of activity that constitutes the unauthorized practice of law is professional
misconduct. This should not cause the child support enforcement attorney to fear
delegations to program staff, and it certainly should not cause an attorney to be reluctant
about training nonattorney staff regarding relevant legal knowledge. By carefully
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reviewing or monitoring all delegated functions and training nonattorney staff, the child
support enforcement attorney can avoid ethical problems.
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American Bar Association Commission on Evaluation of Professional Standards,
pullout supplement to the November 1982 issue of the American Bar
Association Journal.

See, e.g., the ABA Commission's comment to Model Ruie 1.13, supra, p. 16, and
J. Fahey, "Special Ethical Considerations of Counsel for Government," 33
Fed.B.J. 331, 335 (1974).

Or. Op. 322 (6/76); Mo. Inf. Op. 15 (6/28/79); 211d Tenn. Op. 83-F-55 (8/24/83),
respectively. See also O. Maru, Bar Ethics Opinion Digest, American Bar
Association, 1981 Supp.

N.C.S.B. 11-159, Op. 591, 10/26/67.
49 N.Y. St. B.J. Op. 463, 1977.
ABA Supp., Id., p. 5.

ABA Supp., Id., p.6.

Transcribed address before the New York City Bar Association (New York:
January 28, 1975), pp. 93-113.

This discussion should not be construed as agreeing or disagreeing with the
opinion of the attorney in this hypothetical. Indeed, in many States where the
parent's duty of support exists at common law regardless of the existence of a
support order, the debt may well be "liquidated," in that its amount may be
det=-mined by simple calculation. See Chapter 4, infra, for a discussion of the
corinon law support obligation anz Petersen v. Graham, 7 Wash.2d 454, 110 F2d
149, 154 (1941) for a discussion of iiquidated claims.

Note tfiat the timing of the communication to the AFDC recipient is crucial.
Ideally, ali AFDC recipients should be fully informed of ti2 romifications of
applying for and receiving public assistance when the assignmci.* of support
rights is made. The extent of thie relatioriship between the recipient and the
child support enforcement attorney ideally would be defined at this point as
well. Armed with all this information, the tecipient could decide whether or
not to forego applying for public assistance and instead turn to a private
attorney to collect the existing arrearage. Informing the recipient after the
assignment is too late to allow tor such ar informed choice. In practice, such a
timely communication may be impocsibie or incomprenensible to the recipient.
Nevertheless, the attorney can and shouid undertake to inform the recipient
during their initial meeting.

Indeed, the waiver form in use in Ventura County at the time was thorough and
clearly not drafted so as to mislead or misinform defendants.
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_CHAPTER 4
Pretrial Activities:
Interviewing, Negotiation, and Discovery

INTRODUCTION

Attorneys who work for the Child Support Enforcement Program can perform their
jobs most efficiently when they share the responsibility for information gathering and
case preparation with other Program personnel. The relatively routine nature of
information gathering and case preparation allows nonattorney personnel to perform many
investigative functions, and even some of the decisionmaking function. The same is often
true for the routine negotiation of arrearage settlements and current support amounts.
Nevertheless, some evidence gathering involves legal mechanisms that require an
attorney. In complicated cases--especially those involving contested paternity—-the
attorney must interview the custodial relative and other potential witnesses, and
negotiate with the absent or alleged parent, or his or her attorney. This chapter discusses
these activities within the context of the Program.

INTERVIEWING WITNESSES

The extent to which an attorney becomes involved in the interviewing process in any
case depends on the complexity of the case, the structure and policies of the State and
local programs, and procedural alternatives afforded by State law. In pure enforcement
cases which do not necessarily involve a court hearing (e.g., garnishment in a State that
has a summary postjudgment execution procedure), the attorney commonly relies on the
information gathered by a child support caseworker. Generally, no communication occurs
between the attorney and the custodial relative in such a case. In enforcement cases
which require simple court hearings, it is common practice for the attorney and the
custodial relative to meet briefly, often immediately precedirg the hearing, simply to
review the information gathered by the child support worker and to prepare the custodial
witness to testify. Again, the attorney delegates most of the interviewing and
investigation to the caseworker.'”

The attorney is much more likely to do a significant amount of interviewing in cases
which require the establishment of paternity and/or the entry of a current support order.
Court hearings in such cases are more complicated and the attorney must depend on live
testimony to establish the identity of the alleged father and/or the needs of the children.
in order to prepare properly for such hearings, the attorney must evaluate the knowledge
and verbal skills of potentiai witnesses. Interviews also provide an cpportunity for the
attorney to develop rapport with the custodial parent.

The most successful interviews occur when both the interviewer and interviewee are
relaxed. Unfortunately, child support interviews take place in an atmosphere that is
inherently stressful simply because of the issues which must be addressed. Two factors
can help the interviewer be more comfartapie with the interviewing process: experience
and skill. This section discusses skills and techniques that can make interviews more
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comfortable and improve the likelihood that they will produce valuable infor.nation for
the attorney to use in deciding what claims {9 make or remedies to employ.

Preparing for the Interview

Busy child support ernirorcement attorneys often view planning for interviews as a
time-consuming and unnecessary exercise. This is an unfortunate misconception. A
well-planned interview will be more successful and less time consuming than one *hat has
not been planned. Preparation instills greater self-confidence in the
attorney-interviewer, leading to less anxiety for both parties and less irrelevant
discussion.

The planning process varies with the nature of the case, the extent of investigation
that has beer conducted by other program personnei, and the interviewee's familiarity
with the Program's purposes and policies. There are several basic areas that should be
considered when planning any witress interview:

° Reviewing case ir "ormation

° Identifying interview objectives

° Preparing necessa y legal documents

° Setting the stage.

Reviewing case information. The atterney should spend several minutes reviewirg
the case file prior to interviewing custodial relatives or other witnesses. If the review
occurs far enough in advance of the interview, the interviewee can be contacted and

asked to bring in any documents missing from the file or relevant to the coming court
hearing.

Since interviewing may occur at several different points in the process of establishing
or enforcing a child support obligation, the amount of information and documentation
contained in the case file will vary from one case to the next. Most child support
agencies us> a case activity form, or case action log, which provides a chronological
listing of all actions, correspondence, and communications pertaining to a particular
case. This document is an excellent starting point in the review process. It chronicles the
history o: the case and often provides some insight into the issues that the absent parent
will raise i~ defense.

The objective of the review is to become familiar - nough with the facts of the case
to dete-mine who should be interviewed, to formulate interview objectives, and to
identify information that should be gathered and legal documents which need to be
prepared prior to the interview.

Identifying interview objectives. After the review is complete, the attorney should
formulate a list of objectives to use as a guideline for conducting the interview. Clear
objectives help identify subject areas which need to be explored and the proper tone for
the interview. The optimal tone differs from one interview to the next, depending on the
identity of the interviewee and the subject to be explored.
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For instance, if the case review indicates that the custodial relative has been less
than cooperative, the tone of the interview may be crucial to a successful outcome. The
interview properly begins with a supportive and persuasive argument for cooperation.
Should that approach prove unsuccessful, a terse statement ot potential sanctions, coupled
with a reminder that a subpeena is an option, might cause a change in attitude. In any
event, the attorney should explain his or her role in the Frogram and give some
background on its procedures and benefits. Such an approach strives to establish rapport
and to explain fully the limits of the relationship between the Program attorney and the
custodial relative.

In addition to establishing rapport and gathering information, other possible interview
objectives include testing the interviewee's credibility as a witness and ability to hold up
under an abusive cross-examination; exploring the possibility of fraud:; identifying
potential defenses; preparing the witness to testify in court, and identifying and locating
other potential witnesses.

Preparing necessary legal documents. In many States, the custodial relative
verifies the allegations of initial pleadings or prepares supporting affidavits. In interstate
cases, the custodial relative must prepare a testimony form and/or an arrearage
affidavit. Experience nas shown that obtaining these documents from AFDC recipients
can e a difficult task. To miuimize the problem, the attorney should have pleadings
ready for signatura during the interview itself, and determine during the interview if
additional documents need to be prepared and ex~cuted. If that is the case, the attorney,
or an assistant, can help the custodial relative and obtain a signature while he or she is in
the office.

Setting the stage. Child support and paternity interviews can ~reate a high degree
of discomfort for custodial relatives and other witness:s due to the sensitive and personal
nature of the subjects which must be discussed. The physical setting of the interview can
increase or decrease such anxiety. The attorney should do what he or she can to previde a
set.ing that is conducive to professional attentiveness, quiet ease, and privacy.

Another iniportant variable is the physical proximity between the interviewee and the
attorney. In private practice, attorneys typically conduct client interviews frorm behind a
desk. Such & practice is well-suited to . situation in which the attorney is trying to
irpress a pot »ntial client with his or her professional “emeanor; it may not be appropriate
ir. .ne usual IV-D context. First, uniess tha att<rney has a private office with a door, it
may be difficult to ensure a sufficient degree of privacy if the attorney and interviewee
are separated by a desk. Second, the custodial relative must perceive the at‘orney as an
ally, as opposed {5 a representative ci the "establishment" who is there to do something
"to," not "for," the custodial relative and the children. The cesk creates a barrier and
turns the attorney into an authority figure. Thi. dynamic can be avoided by placing the
interviewee at the cuge of the d. sk in.tead uf th cpposite side, or by moving the
interview to a table and sitting next to the interviewee.

In their two-part article entitled, "The Art of Interviewing and Counseling,"%”
Mark K. Schoenfeld and Barbara Pearlman Schoenfeld suggest the following additional tips
for designing successful interview scttings:

L Place the interviewee in view of the door, if possible, to lessen his or her
feeling of being trapped.
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o Try to avoid making the interviewee wait for the interview to hegin, to lessen
the opportunity for tension and anxiety to develop.

° Cancel all telephone calls and ask not to be disturbed.

L Try to use an office with soft, natural lighting to minimize the connotation of
interrogation.

o Do not discuss matters relevant to the case in the presence of third parties.
Conducting the Interview

Opening the interview. For interviews with a custodial relative, it is particularly
important to establish rapport as soon as possible. There are several ways to do this:

° Employ normal "ice-breaking techniques," that is, spend a minute or two
making pleasantries.

° Spend some time early in the interview, perhaps as a transition between the
pleasantries and the bulk of the interview, asking the interviewee positive
questions about his or her background; this increases the interviewee's
self-esteem and personalizes the interview.

° Inform the interviewee of the status of the case and the attorney's role in the
matter.

° Try to project empathy for the interviewee's situation, within your role as
professional legal representative of the IV-D agency.

° Neither expect nor demand the immediate confidence of the interviewee;
acknowledge his or her anxiety to discuss intimate details anc deal with that
anxiety in the open by stressing the laudatory goais you are trying to reach
together.

Conducting the interview. One of the dangers of working in a very specialized area
of the law is that every case can begin to look alike, so much so that one begins
stereotyping cases prior to completion of the fact-gathering process. Such a practice
inhibits successful interviewing in at least two respects.

First, it tends to close off potential areas of inquiry. The interviewer fills in factual
gaps with assumptions based on his or her experiences with other cases, instead of
pursuing information from the interviewee. The interviewer may even miss unanticipated
answers. Second, and perhaps worse, the interviewer unwittingly may transfer his or her
attitude to the interviewee, prcducing a self-fulfilling set of facts.

To avoid these problems, the Schoenfelds suggest minimizing the formal structure of
the interview, keeping a mental agenda in lieu of a written one and being willing to
deviate from the agenda and explore as new information unfolds.’” A set of prepared
questions for use on all cases would run contrary to this approach and make it difficult to
follow up on unusual things said and unsaid.
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It is a good idea to let the interviewee explain his or her perception of the relevant
facts prior to asking specific questions. This technique minimizes the structure of the
initial part of the interview, allows the interviewer to give supporting verbal and
nonverbal feedback without affecting tae subjects chosen by the interviewee, avoids an
atmosphere of interrogation, and allows the interviewer to assess the interviewee's value
as a witness. If the interviewee is reluctant to talk, initiate the conversation with
questions that call for narration. Avoid ones that lead to unclear answers or subject arcas.

After the initia! narration, check and probe with gentle but direct questioning. Avcid
rehashing the story chronologically. Rather, broaden the picture by grouping facts by
related topics, both those topics brought up by the interviewee and those that you may
have constructed as the interviewee discussed--or failed to discuss--relevant issues. This
technique forces the interviewer to be creative and explore uncharted factual areas; it is
also very effective for disclosing fabrications. If the interviewee has a difficult time
discussing the facts in any order other than the one he or she chose the first time through,
the attorney should be wary of the story.

Taking notes. Note taking is a necessary part of the interviewing process, but it
can undermine effective communication. An interviewer who takes notes frequently
during an interview adversely affects the process in at least two important respects.
First, the interviewer must break eye contact with the interviewee. Second, the mere act
of noting a fact creates a perception in the interviewee that this fact is comparatively
more important than facts not noted. As a result, the interviewee may react by
concentrating on areas which he or she perceives to be legally relevant, instead of
allowing the attornay to control the interview.

These problems can be minimized by adopting the following techniques:

° As suggested above, allow the interviewee first to relate "the whole story"
uni.mpeded, directing him or her only with questions which call for open-ended,
narrative responses. (This has the additional advantage of allowing the attorney
to evaluate the interviewee's mental state and value as a witness.)

L Next lead him or her back through the story a second time with structured
questions, sequenced according to logic and legal relevance, while taking
constant notes, using key words only in the notes in lieu of complete thoughts.

° Maintain as much eye coniact as possible.

® Atter completion of the seconc run-through, refer to the notes and politely
cross-examine the interviewee, testing his or her memory and credibility, and
follow:i.3 up on leads.

L Immediately after the interview, convert the notes into a memorandum to the
legal file, fleshing out the condensed maturial and adding impressions.”

Posing questions and responses. The question and answer portion of the interview
should maintain and deepen the rapport developed with the interviewee during the early
part of the interview, as well as provide additional information. The following techniques
are useful:




© Use standard English. Avoid legal or Program jargon and street lingo; the
former is confusing and the latter may be perceived as condescending or
urprofessiona!.

° Should the interviewee get off the track, redirect gently; avoid critical remarks
which may cause th:» interviewee to censor the story to conform to what he or
she percsives as your agenda.

L Encourage responses with verba! and nonverbal feedback.

° Avoid seeming judgmental; do not inhibit the interviewee's responses by
reacting negatively to unusual or aberrant behavior.

e Do not fear silence; give the interviewee an opportunity to think about his or
her responses.

o Employ the "funnel approach," that is, move from the general ‘o the specific;
this approach promotes free association and triggers the interviewee's memory.

e Clarify and encourage continued discussion by periodically restating,
elaborating, or condensing previous statements or impressions made by the
interviewee, but take care not to make the interviewee feel inarticulate in the
process.

° 3de skeptical, especially where the story is unlikely, but transfer your disbelief
to the judge, jury, or opposing counsel.

L Approach intimate details with care; be neither profane or prudish.
° Avoid multiple questions and questions which contain double negatives.®”

Closing the interview. When the attorney senses that he or she has gathered all
the information tha is to be gained in the interview, he or she should summarize briefly
what has been accomplished and what will happen as a result. The summary and
explanaticn provide a smooth transition to departure, facilitate understanding, and
increase rapport by demonstrating that the attorney cares about the interviewee's
perception of what has transpired and what will occur next. This can be underscored
further by asking the interviewes if he or she has any questions. If the interviewee is to
execute any legal cocurents or provide any additional information, the attorney should
refer to that ract and provide specific instructions.

I* it is office policy to provide copies of all correspondence and legal documents to
custodial relatives, make such a pledge during the close of the interview. Encourage the
custodial relative to supply additional information pertaining to the case and set out a
specific procedures far providing such information. Do not encourage additional direct
contacts by reminding the custodial relative how busy attorneys are and how difficult it is
to work on any individual case when parents want continual conferences with the attorney.

PREPARING WITNESSES TO TESTIFY

It is important to spend a few minutes instructing all witnesses how to approach
giving testimony. Such instruction is particularly important for witnesses in chilc support
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cases because they often have had little exposure to the ccurtroom other than the
dramatic portrayals of television and the movies. The following suggestions should be
helpful:

° Furnish witnesses with the questic.is 'n auvance, or go over them orally; this
process is for the benefit of the attorney as much as the witness.

o Warn the witness that cross-axaminers cften ask whether the witness has
discussed his or her testimony in advance of taking the stand, hoping to illicit
an equivocal response and some guilty-looking body language from the witness.
A good response is "of course."

o Advise the witness to retrain from volunteering information not asked for by
the questioner, and just answer the question.

o Advise the witness to admit not knowing the answer to any questicn. This is
particularly important in paternity cases regarding the exact date of conception
or the last menstrual period pr.or to conception. An answer that is too exact
may seem fabricated and give opposing counsel ammunition to destroy
plaintiff's version of +~2 facts.

o Give the same adv...: "ega- ua.; the s itness’'s memory, but add the warningc that
a selective memory ({ui 3 tting only facts that may be har- ful) can destroy a
witness' credibi’**

o Advise the witne's o sy 1k loudly with good project..n, especially in jury
trials; a good wa > ¢1e~.. on volume and projection ‘s to begin examining the
witness from the ~oint moc  Jirectly in front of the m- .t distant juror.

o Advise the witnes .. +» ain from responding to hos .:2 cross-examination with
sarcasm; the judg jury will respond more - - biy to a soft answer that
contrasts with the nustility of the question.

o Advise "h~ witness to avoid the temptation of r ~zi. -3 to a que:.- -1th a
question; .t only proc..ces an embarrasing instruc: . + © ‘a the judg.

o Encourage the witness to think out his or k7 - “nswers before responding; a brief
pause | . Ips cornpose the witness and gives - ‘torney an opportunity to make
an objection.

€ Give the witness a crash course on the he. ,ay rule, and warn him or her to
refrain from discussing what someone, other tiian a party to the suit, said.

o Advise the witness to refrain from couv<hing his or her testimony in the form of
opinion, unless the question clearly cz!!s for it.

o Spend a great deal of time instruciini the witness about dress and demeanor;
conservative dress, hairstyle, and ::lornment are essential, especially in
paternity jury trials.

° Ask the witness to turn slightly to.ard the juc: »r jury when answering
questions in order to make some eye contact and deve:op rapport.
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° Advise the witr3s: to avoid attempts at humor; the only type of humor that
works in a court reem is the unintended variety.

L Advise the witne .. to refrain from losing his or her temper in the face of
antagonistic c-o<;-examination; other emotion, such as sobbing or crying by
female witnesses, 's probably not harmful as long as it appears genuine.

] Advise the witress to stop talking when an objection is made.%”

NEGOTIATION

The first section of thi: chapt<r dealt with interviewing favorable witnesses. This
section turns to contacts wit'' “he ~hs21t parent, or his or her attorney. Most contacts of
this type are aimed (. re-cing a negotiated settlement or consent agreement.
Negotiated settlements are prui » -2'e to judicial resolutions, especially in areas of the
law such as child support enforc : nerit where the expenses of litigation for any individual
case are significantly greater thasi any expected monetary recovery. From the |V-D
agency's perspective, virtually zvery case litigated in the traditional court system is
probably not cost-effective. Litigating child support cases cost the agency, and society in
general, tu the extent th2t <~urt time and persornel are involved. The time and effort
spent preparing for ccurt .« a’ tending a hearing are time and effort which could be spent
on more cost-effer-ive a_tivities.

Perhaps more «.r.portant than the short-term cost is the long-term effect of judicial
resolutions. Comr.cn sense suggests that absent parents more often comply voluntarily
with consent ordurs than with orders imposed after contested judicial hearir .
Negotiated settlements are clearly more conducive to maintaining a peaceful relation:. »
between parents, which is important to the continued growth and development of the child.

Preparing to }egutiate

Contacts with absent parents that involve negotiation are in many ways similar to the
interviews discussed above. Because gathering information is an ancillary goal of each
negutiation sessior:, >nd because many of the interpersonal dynamics are similar to those
discussed above, it - ays to prepare for a negotiation session as you might prepare for a
more rout:-.e interview.

Review c.ase information. To design a workable settlement--one which both
parties prefer to litigation—-it is necessary to have information. A negotiator needs
information about the needs and objectives of the IV-D agency, the custodial relative, and
the absent parent. Indeed, one of the main strategies of negotiation theory concerns the
willingness with which the negotiator divulges information about himself or herself, or
about the client he or she represents. The case file thus becomes a valuable asset to the
skilled negotiator, one which should be consulted well in advance of a negotiation session.

Clearly, financial and employment information about the absent parent is relevant to
the amount of support he or she should be required to pay. A well-developed case file
often will contain more than this. For instance, the narrative section of the file may
document the concerns the absent parent has expressed during previous contacts with the
agency. Such concerns occasionally can become concessions in the negotiation process.
The narrative section also can be a good source of information regarding the absent

48

76



parent's present living arrangements, which may indicate an aversion to publicity that can
strengthen the agency's bargaining position.

The same is true of file information regarding the custodial relative and the
children. The case file should reflect any special needs which might be met by tailoring
the support obligaticn. The ages of the children are clearly of some reievance in
designing the terms of the order.

If an action has already been filed and the matter assigned to a specific judge, that
information is clearly relevant to the range of acceptable settlements. Judges establish
patterns over time, and an attorney should take these into account prior to accepting or
rejecting any proposed settlement.

Identify objectives. A negotiator shouid enter a negotiation session with a number
of objectives. Frequently, within the context of the Child Support Enforcement Program,
they will including the following:

L Obtain adequate current support.

J Establish paternity/obtain blood test stipulation.

° Close the AFDC case.

U Obtain additional information to be used during enforcement.

] Obtain income assignment, effective immediately.

] Establish and maintain a working relationship with the absent parent.
] Avoid using valuable court time.

Generally, the client sets these negotiation objectives; at this point the |V-D
attorney should limit his or her role to providing advice and counsel. It is tempting to
appropriate decisionmaking authority and set the negotiation limits. Avoid this
temptation; treat the agency like a private client and allow authorized individuals to set
the ground rules. Thus, prior to conducting any negotiations on behalf of the IV-D agency,
the attorney may want to meet with authorized representatives of the agency to set
general negotiation strategies and establish the limits of the attorney's authority.

Prepare necessary legal documents. Many child support enforcement legal units
have standardized legal documents for all negotiation sessions. Standard forms allow the
attorney to reach an agreement with the absent pa-ent and prepare documentation aji in
one motion. Even where a consent agreement cannot be reached, the attorney may be
able to obtain a waiver of service of process from the absent parent, who generally wants
to avoid a visit from the sheriff.

NEGOTIATION STRATEGIES
Negotiation is "a process in which parties with differing interests seek a mutually

agreeable set of terms that each would prefer to nonsettlement."’ Traditionally, the
process has been an adversarial or competitive one with each side trying to mislead the
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other about his or her true settlement range, while discovering the true range of the
adversary. The traditional strategy produces a3 number of nonproductive behaviors and,
therefore, may not be appropriate to child support enforcement negotiation. Many
writers now are identifying an alternative to the traditional strategy, variously referred
to as problemsolving, collaborative, principled, or win/win negotiating. These approaches
are discussed below, both in theory and in the child support context.

Traditional Strategy

The traditional negotiation model is labeled "positional" or "competitive." It involves
submitting an initial position well in excess of the negotiator’s point of minimum
resistance; strictly adhering to this position; restricting the flow of information about the
negotiator's fact situation; attempting to obtain the opposition's facts without giving up
much in exchange; and discounting the importance of the continuing relationship between
the negotiators in exchange for short-term gains.

Selecting an initial position. In the rormal legal negotiation, the choice of an
initial position is of utmost importance. [t is an attorney's first opportunity to convey his
or her client's position to the opposing counsel, and, if conveyed in the form of a pleading,
it may limit the amount of the ultimate recovery. The initial position also says much
about the client's commitment to litigate the matter should negotiation faii, his or her
willingness to negotiate and the range in which such negotiation is likely to occur, and the
attorney's experience or naivete in estimating the value of a claim.

In the child support enforcement context, ~ederal regulation often dictates the initial
position. For instance, in a paternity case, there is little negotiating headroom on the
issue of paternity establishment; since there is no court order, the amount of current
support to be sought is calculated with a formula for determining support obligations as
required by 45 CFR 302.53. Nevertheless, there may be some decisics to be made as to
the amount of any claim allowed by State law for reimbursement for support paid by the
custodial relative or the welfare agency in the past. Agency policy may dictate the
choice here as well.

Adhering to the initial position. A fundamental precept of the traditional
negotiation model is to avoid making concessions, especially the initial concession. By
adhering to an initial position, which is at or near the opponent's minimum settlement
position (the point at which the opponent would prefer litigation to settlement), the
negotiator theoretically gains several advantages. First, the opponent gains respect for
the client's position and the negotiator's toughness, and is therefore more likely to make
significant concessions. Second, the delay improves the negotiator's opportunity to gain
information with which to gauge the opponent's commitment to his or her opening position
and willingness to litigate. Third, by adhering to the initial position, the negotiator
increases the favorableness of any "split-the-difference" resolution.

Traditional negotiators employ several techniques to justify strict adherence to their
initial position while keeping the door to negotiation open. One technique is
"commitment" and consists simply of statements intended to convince the opponent of the
sincerity with which the negotiator intends to adhere to the initial position. The
commitment car ~2 communicated in the form of a pledge of resources, a reference to a
moral principle, or an interest in maintaining a reputation.’” In the chiid support
context, most opponents probably assume a pledge of resources. Once the IV-D legal unit
has begun to process a case, it usually is understood that the matter will go to trial after
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an unsuccessful negotiation. References to moral principles often involve allusion to the
mission of the Program, the directives contained in the Federal regulations and State
statutes, and societal mores concerning the child support obligation. The reputation issue
can be injected by letting the opponent know that the negotiator is keenly aware of the
importance of maintaining a tough legal re;station regarding the enforcement of child
support obligations and the effect of the immediate case on that reputation.

Another such tactic, "rationalization," includes any argument intended to convince
the opponent that the negotiator's position is based on):rinciples which both parties share
and which are icoted in predominate social values.2” This is a common tactic in child
support negotiations, given the strong moral nature of the obligation. Another example is
the use of objective support guidelines, as urged by the Child Support Enforcement
Amendments of 1984 (guidelines must be established by October 1, 1987), to back an

initial position regarding how much an absent parent should be required to pay.

Still another adherence technique is the "threat." "Threats are used to change the
opponent's expectations of reactions his choices will elicit."*%’ The basic motive here
is to convince the opponent that the costs of failed negotiation are greater than he or she
initially estimated. In the child support context, a "threat" could be a reminder that
failure to reach an agreement on arrearage repayment could result in a contempt hearing
before a particularly tough judge. Another example would be the statement, if true, that
all contested paternity cases which go to trial include a reimbursement claim, in addition
to the paternity and current support claims, and that the court has a history of granting
such claims. In a few States, such a claim can a/pply in an action to establish a support
obligation as well as in the paternity situation.™Y” Threats to file a criminal nonsupport
action should the negotiation fail are clearly unethical.

Controlling and limiting the flow of information. In his article entitled "A General
Theory of Negotiation Process, Strategy, and Behavior," Professor Gary Lowenthal notes
that the chief problem with adhering to a position at or near the opponent's minimum
point of settlement is that, typically, the negotiator enters the negotiation process
without any knowledge of what that point is. As a result, one of the traditional
negotiator's most important objectives is to control the flow o information to and from
the opponent in order to discover that point without revealing his or her own."2” This
objective and the techniques discussed above (commitments, rationalizations, and threats)
combine to limit the exchange of true information.

Information exchange can be restricted in several ways, all of which involve some
form of concealment or deception. One of the most common forms of this behavior
invclves false commitments by the traditional negotiator, which then are bargained away
in exchange for information regarding the opponent's minimum point of settlement, or
some other form of concession. In the child support context, the false concession could be
the reimbursement claim. In exchange for some good financial information, such as the
absent parent's tax returns from the previous three years, the |V-D agency cnuld relecse
its claim for reimbursement of amounts expended in public assistance prior to the
establishment of the current support obligation. Prior to the release, the agency
negotiator would be acting as though the reimbursement claim is of paramount concern.

Another technique popular with traditional negotiators is to feign limited authority to
speak, or make concessions, on behalf of the client. This can be achieved by painting the
client as a very committed individual or organization, by overstating the difficulty the
negotiator will face in communicating any settlement offers, and by stating that another
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Special Responsibilities of a Prosecutor

Rule 3.8 applies specifically to a prosecutor in carrying out his or her official duties
in criminal _cases. The focus of child support enforcement has become decidedly civil
since the advent of tho IV-D Program. Thus, one could argue that the rule does not apply
to the prosecutor or other attorney who conducts legal activity on behalf of a State or
local support enforcement agency. While this may be technically true, the rule
nevertheless recognizes the balance which must be struck between the attorney's duty to
his or her client and the duty to act as an evenhanded public official with substantial
concern for the rights of adverse parties. The rule requires, inter alia, a prosecutor to
"make reasonable efforts to assure that the accused has been advised of the right to, and
the procedure for obtaining counsel, and has been given reasonable opportunity to obtain
counsel." It also prohibits the attorney from attempting to "obtain from an unrepresented
accused a waiver of important pretrial rights. . . ."

This issue came up in a different context in a IV-D paternity case brought by the
Ventura County, California, District Attorney's Office. In County of Ventura v. Castro,
93 Cal.App.3d 462, 156 Cal.Rptr. 66 (Dist.Ct.App. 1979), an appellate court overturned a
paternity acknowledgment because the unrepresented alleged father was not fully
informed as to the ramifications of his waiver of right to request a jury trial and submit
to paternity testing. This case is not cited here as evidence that the Ventura County
procedures in effect at the time were lacking or unethical,™*” but simply as evidence
that some of the ethical considerations imposed on prosecutors in criminal cases may be
relevant in child support enforcement cases.

Truthfulness of Statements to Others

Rule 4.1 states that in the course of representing a client, a lawyer shall not
knowingly:

(@) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary to
avoid assisting a criminal or fraudulent act by a client unless disclosure is
prohibited by Rule 1.6.

Unquestionably, subsection (a) of this rule applies with greater force to the attorney
who represents a public agency than to a private attorney. No doubt, the scope of the
definition of material is greater when applied to the government attorney, who has some
affirmative duty to disclose information which is legally relevant to a pending legal
action. See Chapter 4 for a more complete analysis of the relationship between ethical
considerations and the negotiation of child support and paternity disputes.

Communications with Absent Parents Represented by Counsel

Rule 4.2 prohibits an attorney from communicating with a represented party without
first obtaining the consent of his or her attorney. This rule poses no difficulty for a child
support enforcement attorney except where there is still an attorney of record from an
earlier proceeding, such as a divorce. If the earlier proceeding occurred long ago, it can
be difficult to determine whether the relationship still exists. The safest approach is to
contact the attorney of record to determine whether he or she is still representing the
parent. If the attorney denies the current representation, or if no attorney of record can
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attorney reviews all settlement offers prior to their submission to the ciient. All of these
techniques have the goal of causing the opponent to divulge information, perhaps in the
form of a settlement offer, without the need for a concession or binding agreement in
exchange. In the {V-D context, the negotiator could state that all offers of settlement
must be approved by the District Attorney, or some high official in the IV-D agency, who
is described as a very tough negotiator. The same reputation could be drawn for the judge
who would have to review any order which is entered or arrearage settlement which is

proposed.

Minimizing the importance of a continuing relationship. The traditional negotiator
typically maintains an adversarial attitude and acts as though the relationship between
the negotiators, or the parties they represent, is irrelevant to the manner in which the
negotiation is carried out. Such behavior may be used to convince the opponent that the
negotiator is tough and committed to the initial position, or to take advantage of an
opponent's perceived desire to walk away from the negotiation table with the relationship
intact. In the child support enforcement context, such behavior sometimes is used to
impress upon the absent parent that his or her excuses for nonpayment, or reasons for
nonliability, are so invalid that they are nct even worthy of serious discussion.

Collaborative Strategy

In recent years many writers have identified a workable alternative to the traditional
negotiation strategy. The most popular and comprehensive treatment of the new
negotiation strategy, which is referred to as collaborative negotiating in this Handbook, is
Fisher and Ury's bestseller, Getting to Yes.2” Fisher and Ury note that the traditional
negotiation strategy is inefficient, produces unwise agreements, and endangers the
ongoing relationship of the negotiators, because both the initial positions and subsequent
settlements are often wholly unrelated to the true interests of the respective
parties.”*” To avoid these disadvantages, Fisher and Ury have identified several
techniques, which are briefly discussed below.

Focus on interest, not positions. Collaborative negotiation strategy avoids stating
"positions.” The parties' underlying interests define tne problem, ano to state a position
which is near to the opposition's minimum settlement point, as the traditional strategist
would propose, merely masks these true interests while ignoring those issues over which
the two parties share some ground. To avoid the pitfalls of positional negotiation,
coliaborative negotiators begin by discussing the areas of common ground, and then turn
to defining both parties' underlying interests. An important cojective objective of the
process is to defina each interest from the perspective of the interested party and then to
state the interest in the most specific terms possible from the perspective of that party.
In order to achieve this objective, all parties must recognize the legitimacy of opposing
interests. Once this process is complete, the issues for negotiation should be stated in
complete and specific terms.

Invent options for mutual gain. Assuming the above process has been completed
successfully, the task which remains is to construct a resolution which addresses all
legitimate concerns of the parties. In the collaborative approach, both sides in the
dispute look for creative solutions to achieve a complete resolution. Thus, both parties
must accept that the problems of either side are actually the problems of both sides in the
negotiation process, and that there are no barriers (other than artificial ones constructed
by the parties themselves) which prevent the expansion of the negotiation agenda to aliow
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for creative soluticns that at first may appear unrelated to the issue at hand. This
creative process separates "inventing from deciding."%’ Parties should brainstorm
proposed solutions without committing to them as settlement proposals. For this creative
exercise to occur, both sides must be committed to a free and open exchange of truthful
information. The smotional arguments that traditional negotiaiors employ to justify their
initial positions are replaced in the collaborative approach by rational, true statements
that identify problems and interests and explain proposed solutions.

Ingist on using objective criteria. To avoid taking positions and developing the
often concomitant ego attachment, collaborative negotiators base proposed resolutions on
objective criteria whenever possible. Fisher and Ury identify three basic points to
remember in discussing the use of objective criteria with the other side:

o Frame each issue as a joint search for objective criteria.

o Reason, and be open to reason, as to which standards are most appropriate and
how they should be applied.

) Never yield to pressure, only to principle.~%”

To avoid the necessity of taking a position, both parties first should agree on jointly
held principles and then choose appropriate objective criteria or standards. In the child
support context, the absent parent generally wil! agree that parents should support their
children, and that parents in similar financial situations should be called upon to
contribute a similar amount, all other things being the same. A paternity situation might
begin with the alleged tather agreeing that children born out of wedlock deserve support
from their parents as much as children born of a marriage, and that authorities should
seek all available evidence to determine whether the respondent in a paternity suit is
actually the father of the child in guestion.

Once the general principle is agreed on, an objective manifestation of the principle
must be chosen. Where both parties to the negotiation are familiar with such an objective
standard, it is not difficult to make the choice. Where une side is considerably more
comfortable with a published standard than the other, the partv who proposes the standard
must demonstrate that the standard represents the principle that has already been agreed
on. In negotiating a child support obligation amount, reteience to any support guidelines
or formulas within the jurisdictior: could easily dispose of this issue. Although they need
not be binding, all States must have guidelines for determining support amounts in eifect
by October 1, 1987. This should ease the negotiations rrocess even further. However, if
no such standard exists at this time, the IV-D 2*torney could use his or her access to court
records and experience with the judges in the jurisdiction to compile a guideline. For
paternity cases, the office must have material available to educate hoth opposing counsel
and unrepresented parties regarding the usefulness and ohjectivity of genetic testing.

Objective criteria are fair in the great majority o¢ cases, but there may be situations
in which support guidelines and genetiz test results .-e inconclusive or even unjust.
Fisher and Ury suggest that the collaborative negotiai *. ‘emain open to adjustments that
are consistent with the underlying principle. To do otherwise turns the criteria into
ammunition for an argument in support of a position arrived at objectively. Such a
technigue clearly opposes the basic rule of collaborative neg-tiation, which is to avoid
taking positions.



The last of the three points listed above cautions the collaborative negotiator never
to yield to pressure. To apply this rule, always ask an opposing negotiator to explain a
proposed settlement in terms of theory, and iet the opposition know that only principled
solution are open to discussion. In the child support context, the opposition rarely will
have enough leverage to apply any real pressure. Nevertheless, the attorney should
remember that this rule is reciprocal. The collaborative negotiator does not apply
pressure in order to force a settlement, unless and until it becomes apparent that a
problemsolving approach simply is not going to work.

Separate the people from the problem. Traditional negotiation strategy downplays
the importance of the long-term relationship of the parties and the negotiators
themselves. Collaberative negotiation develops a positive relationship as a goai of the
negotiation itself. Negotiators are people first with basic needs and wants. This is
relevant to every negotiation situation, and the collaborative negotiator takes advantage
of the phenomenon instead of being blocked by it.

Fisher and Ury list several techniques for maintaining a positive re!ationship despite
difficult disputes.

° Put yourself in the opponent's shoes.

o Do not put the worst interpretation on everything the opponent says.

e Do not blame the opponent for your problems.

L Discuss each other's perceptions.

° Look for opportunities to act inconsistently with the opponent’s perceptions.

o Give the opponent a stake in the outcome by making sure he or she participa . -
in developing the resolution.

° Make sure the resolution allows the opponent to "save face;" that is, make all
proposals in terms that are consistent with the opponent's legitimate values.

o Make emotions explicit and acknowledge them as iegitimate.

° Allow the opponent to vent frustration.

° Listen actively and acknowledge what the opponent says.

® Speak about yourself, not about the oppcnent.

° Discuss the future, not the past.*2”

In the child support context, building a positive relationship with the absent parent is
of absolute importance. From the State's perspective, it is important that the absent
parent exit the negotiation process with the feeling that justice has been served and that
the established obligation is a fair one. Any other result gives the absent parent a
rationalization for noncompliance and greatly diminishes the likelihood of voluntary
payment. From the children's point of view, any result which interferes with the

relationship between the parents may damage a child's emotional growth and
development, not to mention economic security.



Choasing a Negotiation Strategy

Professor Lowenthal has identified several factors which affect the choice of a
strategy in any given negotiation situation, including the payoff structure, the size of the
agenda, the expectations and sophistication of the opponent, ethical considerations, legal
constraints, and the importance of continuing a friendly relati “p.i% As the
discussion below points out, these factors affect each case different un e while a
collaborative approach is generally more appropriate for child sup, . Ctic o, some
cases require the traditional approach.

The payoff structure. The nature of the underlying dispute is relevant to the
choice of negotiation strategy in at ieast two respects. The most relevant concern is
whether the two parties must share cr baster the item being negotiated, or whether there
exists a resoluticn which allows each party to increase his or her share of the outcome.

A zero-sum negotiation is one in which there is one item or sum which must be
rationed, such that one party's gain is offset by a corresponding loss suffared by the other
party (+X + -X = 0). All other things being equal, the traditional negotiation strategy
generally works best in zero-sum situations; the range of solutions is so limited that the
objectives of the two sides are, by definition, antagonistic.*2” Conversely, where two
parties both bring something of value to the negotiation table, and where both are willing
to contribute that thing of value in a cooperative effort, the collaborative negotiation
strategy is more appropriate.i®’ A good example of the latter negotiation is a
partnership agreement in which, presumably, both parties benefit.

Lowenthal points out that many situations appear to be purely zero-sum while
possessing a sufficient number of non-zero-sum characteristics to make a collaborative
approach appiopriate. £’ One good example of such a situation is a child support
arrearage dispute. Clearly, any amount collected by one party will produce a
counteracting loss by the other. Nevertheless, the collaborative approach may be
appropriate when a significant amount of arrearage clearly exists whichever negotiator's
side of the law or the facts is accepted and where it is possible to expand the agenda to
address additional interests of the absent parent. For instance, assume the absent parent
is admitting to a $1000 arrearage and the IV-D agency records indicate that the amount
owed is $1750. Both parties might prefer litigating the dispt .e over splitting the
difference. A collaborative negotiator might seek to determine if any alternative
interests could be served along with the settlement as to amount. For instance, the IV-D
agency might be very willing to settle for a $1200 settlemen* in exchange for an
immediate wage assignment, which will guarantee future compliance. Knowing that
automatic wage withholding is mandatory under Federal ragulation [45 CFR 303.100), the
absent parent might be willing to settle on an arrearage figure of $1500 dollars in
exchange for a gradual pay-back arrangement.

The size of the negotiation agenda. As the above discussion indicates, the greater
number of items on the negotiation agenda, the greater the opportunity for collaborative
negotiation, even though each of the individual items would , roduce a zero-sum condition
were they negotiated separately.f2’ Even with a traditional approac.), it can be
advantageous to expand the number of items to be negotiated because such expansion
allows a stronger initial position. The traditional negotiator will attempt to expand the
number of itéms within his ur her in tial position, whereas the collaborative negotiator
will search for additional interests, from the perspective of both sides, in order to expand
the negotiation agenda and stimulate the creativity .f both negotiators.
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The child support and paternity ~ontexts provids few ways to expand the agenda.
Most available techniques involve increasing the number of claims against the wbsent
parent in addition to the child support or arrearage claim. For istance, the following
additional claims can be added to a support claim in many States:

] Interest
e Attorney's fees
] Court costs

° Reimbursement of AFDC payments made to the family during periods in which
no court order was in effect

° Lien, performance bond, or other guarantees
° Medical support

° Wage withholding, which is mandatory and effective immediately when the
support order is entered

° Blood testing and expert witness fees.

Clearly, this agenda expansion is more appropriate to the traditional approach and
involves some danger of frightening the absent parent or alleged father out of any
willingness to negotiate.:’ If such problems can be avoided, the addition of ancillary
claims allows the IV-D agency plenty of room to give ground and the opportunity to take a
coi'aborative approach. In addition, it is possible to expand the agenda in a few respects
to meet absent parents' objectives. Some jurisdictions may want to put up the money for
blood tests to assure an alleged father that he is actually the biological father. Others
may be willing to contact a uncooporative employer in order to help the absent parent
implement a wage assignment. Still others may go so far as to mediate a visitation
dispute. Any step that secures a negotiated settlement, and is comparatively more
cost-effective to the IV-O agency than a coritested court hearing, is a possible agenda
item and should be cc. .sidered and discussed.

The expectations and sophistication of the opponent. Attorneys' willingness to
negotiate varies from jurisdiction to jurisdiction for a number of reasons. In jurisdictions
where there is difficulty obtairing court time, where the judiciary is very settlement
oriented, or where seeking settlement through mediation is a required prerequisite to suit,
settlement may be the paramourt goal in representing a client. Where attorneys are
comfortable with negotiation as a norm, it is more likely that a collaborative approach
would be effective. In such a jurisdiction, it is less likely that an opposing counsel would
perceive an offer of collaboration as a sign of weakness.

Conversely, it is unwise to use a collaborative approach to negotiate with an opposing
counsel who has a reputation for being an unshakable traditional negotiator. As a rule,
the child support enforcement attorney has a considerable degree of leverage based on the
resources from which he or she has to draw, and the strong public policy behind the
cause. While collaborative negotiation may be a better a)oproach in general, individual
opponent's behavior may demand an adversarial approach.z*
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Similarly, some situations may cail for the collaborative approach. Every attorney
has an ethical responsibility to treat unrepresented opponents differently from those who
have counsel. This responsibility is more pronounced when the attorney represents the
government against a private citizen. The traditional negotiator may use factual
misrepresentations to justify and maintain a position, and the fairness of settlement terms
is of very little concern, as long as the negotiator's client is satisfied. Where the
government is one of the parties, such tactics are indefensible. The IV-D attorney who
deals with unrepresented absent parents and alleged fathers on a regular basis may want
to choose a collaborative approach.

Ethical considerations. Many of the ethical considerations discussed in Chapter 3
affect the attorney's choice of a negotiation strategy. The IV-D attorney's need to
communicate settlement offers to his or her client, combined with the difficulty he or she
may have in communicating them, may make the traditional approach easier to
implement. Similarly, the IV-D attorney's responsibility to refrain from divulging
information relating to the representation of a custodial parent, made more stringent by
45 CFR 303.21, may limit the attorney's ability to share information with the absent
parent's counsel. As noted above, since information sharing is important in the
collaborative approach, that approach may be difficult to use in some cases.

Other ethical ~onsiderations make the collaborative approach more appropriate for
negotiating child support and paternity disputes. The special responsibilities of a
prosecutor and the Government attorney's extra responsibility to refrain from making
even slight intentional misstatements of fact both suggest a collaborative approach. This
approach may be more appropriate due to the large number of unrepresented absent
parents |V-D attorneys must negotiate with and the extensive explanation these
negotiations require.

Statutes and requlations. The Social Security Act requires each State to have in
effect a plan to establish paternity and to establish and enforce support obligations for
both groups of the recipient population. The statutory responsibilities have clear
implications for negotiating child support and paternity awards, and do affect the choice
of style. In requiring paternity to be "established," the Act would seem to rule out any
settlement which would allow the court to enter a support order without making a
determination of paternity, a compromise allowed in some civil paternity statutes. More
specifically, 45 CFR 302.55 and 302.56, which require each State to develop a formula to
use in determining how much an absent parent should pay, clearly prohibit the entering of
an abnormally low support amount merely to dispose of a case.

Likewise, local statutes or rules can affect the process. Some judges actively
promote litigants to attempt settlement before requesting court time. A number of
jurisdictions have given some structure to the process by appointing masters or referees
to promote settlement. The Uniform Parentage Act normalizes this practice by requiring
the parties in a paternity action to attend a preiiminary hearing, present their sides of the
case, and allow the court to make a recommendation at the pretrial stage. At a
minimum, most courts review all child support and paternity settlements to prevent the
entry of unreasonable consent judgments. Clearly, the practice in a jurisdiction will
affect the IV-D attorney's choice of negotiation strategy.

Continuing relationships. Perhaps the most important factor in determining a
negotiation strategy is the importance of maintaining an ongoing relationship with the
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opponent. This issue is of particular importance in the child support context for several
reasons. First, even with the advent of effective and automatic enforcement
mechanisms, the Program still depends on voluntary compliance for the majority of its
collections. Bad relationships lead to noncompliance. Noncompliance is not
cost-effective, regardless of the terms of the order originally negotiated. Furthermore,
the outcome of the support enforcement process can have an impact on the relationship
between the absent parent and the children. Both of these considerations point in the
direction of collaborative negotiation strategies.

Negotiating child support and paternity disputes is a very difficult process. Because
the pay-off structure is limited and the agenda hard to expand, a traditional negotiation
strategy might appear the only option. Ethical considerations cut both ways, making it
even more difficult to expand the areas for potential agreement. The court system, the
Federal requirements, the sophistication of the opponents, and the need for a good
relationship after the fact all point in favor of the collaborative strategy.

DISCOVERY

As noted above, nonattorneys conduct virtually all prelitigation investigating in IV-D
cases. However, after an action is filed, more formal discovery devices must be employed
by the attorney assigned to the case. This section reviews the general discovery process
conducted in most States. Chapter 10 provides additional treatment of discovery in
paternity cases.

Scope of Discovery

Federal Ru.e of Civil Procedure 26, after which a majority of State discovery rules
are patterned, defines the permissible scope of discovery. In general, parties may obtain,
through use of one of the discovery devices discussed below, any matter not privileged
that is relevant to the subject matter of a pending action. The objective of discovery may
relate to the claim or defense of any party, "including the existence, description, nature,
custody, condition and location of any books, documents, or other tangible things and the
identity and location of persons having knowledge of any discoverable matter."%%”
According to the Rule, discovery should be allowed even when the information sought may
be inadmissible at trial as long as the information sought is reasonably calculated to lead
to the discovery of admissible evidence.

Insurance

Subdivisions (2) through (4) of subsection (b) of the Rule discuss three specific
applications of the general Rule, all of which have potential application to child support
cases. Subdivision (2) takes up the issue of the discoverability of insurance agreements.
The rule provides for liberal discovery of the existence of insiirance which may indemnify
or reimburse a p~-ty for satisfaction of any judgment entered, but does not affect the
general rule that ...e existence of such insurance is inadmissible in evicence. This matter
is clearly of interest to child support attorneys since health insurarice may provide
coverage for the children and carry ocut the IV-D agency's medical support enforcement
responsibilities pursuant to 42 USC 652(f) and 1302 and 45 CFR 306.
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Trial F.eparation Materials

Federal Rule 26(b)(3) limits the ability of any party to obtain discovery of documents
and tangible things prepared in anticipation of litigation or for trial. The Rule codifies
and clarifies the U.S. Supreme Court's {amous dec:sion in Hickman v. Taylor, 329 US 495,
67 SCt 385, 91 LEd 451 (1947), which established a limitation on discovery of an
attorney's "work product.. Under both Hickman and the new Federal Rule, all written
materials obtained or prepared by an attorney with an eye toward litigation are free from:
discovery, except where the other p:=:ty can justify discovery with a substantial showing
that the material is essentiz! to the preparation of his or her case and that an alternative
source does not exist. Oral statements made to the attorney or notations of the
attorney's impressions and opinions are strictly protecied.?®” A written statement, or
a transcript thereof, made by the party who is seeking to obtain discovery and in the
possession of another party is rot immune from c:scovery.

The new Federal Rule extends the qualified immunity on an attorney's work product
to cover written materials obtainec in anticipation of litigation by representatives of a
party who are not attorneys. Thus, it can be argued that all materials contained in IV-D
case files, whett.er ohtained prior to or after referral to a IV-D attorney, are generally
immune from discovery, except for statements made by the party who is seeking the
discovery. .n addition to the generic discovery limitations, 45 CFR 303.21 requires all
States to s2fegucrd information gathered which pertains to apelicants for or recipients of
support enforcement services, with some stated exceptions.Z” One of the exceptions
allows for Jisclosure of information for purposes directly connected to administration of
the I''-D Program, or other selected programs established by the Social Security Act.
Frequently, opposing counsel respond to support enforcement attempts with custody
chrllenges, and seek discovery of information contained in IV-D case files to establish a
basis for a custody modification. Judges in some States may permit discovery of this
information on the theory that it was gathered for purposes directly related to the
administration of the child support enforcement program and therefore is not protected.
A State counterpart of Federal Rule 26 would seem to protect against such discovery, and
the Federal regulations appear to require the |V-D agency to attempt to prevent
disclosure, despite the counterargument.

Trial Experts

Expert witnesses commonly are used in two situations in child support enforcement.
The most common is the genetic testing expert employed in contested paternity cases.
The other cornmon expert is the economist whom a few States may employ to determine
child support levels. There are limiis on discovery of facts known and opinions held by
experts which are acquired or developed in anticipation of trial, relevant to the subject
matter of the action, or reasonably calculated to lead to the discovery of admissible
evidence. In most States, a party may serve any other party with interrogatories
requiring the latter to identify each person who will be called as an expert witness, to
state the subject matter and the substance of the facts and opinions on which the expert
is expected to testify, and to provide a summary of the grounds for each opinion. If the
expert was retained in anticipation for litigation but is not expected to be called as a
witness, the expert's knowledge or opinions is discoveruble only upon a showing of
exceptional circumstances.
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The Fifth Amendment

A major limitation to effective discovery .»vices in child support and paternity
litigation is the Fifth Amendment's protection froi.. - *{-incrimination. The mosi helpful
information to be obtained through discovery coi ¢ - the absent parent's financial
condition. Because this information could well subjec: .- . sent parent to conviction for
criminal nonsupport, the ' "*h Amendment may prevert  apelles discovery. [Tennessee
Dept. of Human Services v = gh, 595 SW2d 62 (T=-- -3} Many States will grant

immunity to avoid the su.. .arimination proble: ..° .e ~rccedure can be so
cumbersome as to defeat the . ... ‘o2 of liberal disce. v, v iz .o rnake the gathering
of information an effective and .. -.ensive aid for tri g wraion

Discovery Davices

The normal array of discove v :»zchanisms afforded a lit:o2nt Ly State law ircludes
the following:

® Depositions upon orz! examination
o Depositions upon written questions
° Written interrogatories

° Production of dociimerits or things

° Permissic.« t 2ater upon iz2nz or other property, tor inspection ar 1 for other
purposes

o Physical ana mental axz-inations
° “squests tor admission.

D'scovery in child support enforcemient litigation is most important in contested
paterriiy cases. Chapter 10 vea . with 2ach of the above discc: ery mechanisms, both in
general and as applied to paternity |itigation.

Both interrogatories and requests for admiissions may be i cer” 1 the adverse party
at any time after service of process, and both are very effactive methods of narrowing
contested issues at trial and obtaining evidence regarding an absent pa ant's fir.: cial
situation. Most absent parents are willing to com=.ete a financial statement voluatarily,
and this step in the information gathering piuces. often will have been completed before
the case is referred for legal action. Neverineless, it is advisable to have a set of
interrogatories available for use in cases where a support order » ds to h¢ established, or
for use in civil contempt proceedings. Exhibit 4.1 in the apperdi» .o tt . chapter provides
a model for interrogatories.

Duty to Supplement

Federal Rule 26(e) requires parties to supplemei.t r 2sponses, even though they may
have been complete when made, in the following instances:
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The rer onse dealt with persons whc have knowledge related to discoverable
subject matter or who are to be called as witnesses at trial, or additional
persons or witnesses have been identified.

The response is no longer true, or new information causes the party no longer to
believe the response to have heen true when made.

If a party fails tu comply with the duty to supplement, the ~ourt may refuse to alirw
an unnamed witness to .s=stify, grant a continuance or new trial, - r grant other rel;af
which it deems just.22”

1/

12/
/3/
/4/
/5/
/6/

11/

/8/

/9/
/10/
11/
12/
/13/

/14/
/15/
/16/
nr/
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19/
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121/
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EXHIBIT 4.1%

SAMPLE INTERROGATORIES TO DEFENDANT

IN THE DISTRICT COURT OF COUNTY

STATE OF
)
)
State ex .el. )
)
)

Plaintiff, ) Case No.
)
vs. )
)
)
)
)

Defendant.

INTERROGATORIES TO DEFENDANT

Comes now the State of . at the relation of . and
submits the following interrogatories to the defendant, to be answered fully
and in detail by defendant within days, as provided by
Rule . These are intended as continuing interrogatories, with a
duty in defendant to supplement his/her responses.

Instructions: Type your ¢nswers to the following interrogatories in the
space provided on this form when possible. If the space provided is not
sufficient to answer the inte. .ogatery completely, type your answer on a
separate piece of paper and attach it as an appendix hereto, noting on this
form which appendix contains your an w#er to the interrogatory and noting on
the appendix a reference to the .nterrogatory being answered. Upon
completion, (give proper instruction regarding where and how to send

responses).

1. State your full name, the date of your birth, and your present place
of residence.

2. Do you live in an apartment or in a private house?

3. If you live in a private house, is it owned by either your spouse or
any member of your family or a relative? If so, state when it was
be:ght, for how much, and whose money was used.

4. Hcw many rooms do you occupy?

5. Do youv have a lease?

6. What is the name and address of your landlord?

*Meny of the interrogatories included herein have been adapted from Adams et.

al., A Guicz for Judges in Child Support Enforcement, pp. 71-75 (Rockville,
MD: National Institute for Child Support Enforcement, 1982).
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

What is the amount of the rent?

Who pays the rent?

Is the rent paid by cash ar by check?

Is the rent currently paid?

Have you any boarders or subtenants?

If so, give their names and the amount of rent paid by each.

If the rent or any other bills are paid by check, give the
particulars thereof, the name of the drawer of such checks. and the

banks on which they are drawn.

Are you married? If so, give your spouse's first name and maiden
name if appropriate.

Have you any children? If so, give their names, ages, and addresses.
What is your usual occupation?

Are you currently in business or employed? If so, give the name and
address of such business or employer.

What is your Social Security number?

If you are presently emploved, state the particulars of any contract
of employment and the amount of salary, commissions, or other
compensation that you are to receive and the amount of any arrears
thereof.

If you are married, please state:

a) The date of your marriage;
b) The number and names of all dependents for whom you are
financiallly responsible.

If your spouse or any dependents are employed or in business, give
the name and address of such employment or business.

If you are not the sole supporter of your family, state the amount of
the contribution of each member of your family toward the support of
your home.

If you are employed or in business, state whether you or any members
of your family or other relatives are, or at any time were,
proprietors, party owners, stockholders, directors, or officers of
any such business.

State what business you have conducted and what positions you have
held in the last 5 years.



25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

Are you an officer, director, or stockholder of any corporation? If
€0, give the details.

Is your spouse an officer, director, or stockholder of any
corporation. If so, give the details.

Do you have, in your own name or jointly, any bank account,
commercial savings, or otherwise? If so, state where and the amount
of the balance therein.

When and where did you last have such a bank account?

Do you have power of attorney or other authority to sign checks or
other instruments for the payment of money on any bank account?

Does your spouse have a bank account? If so, state the name and
address of the bank and the amount of the balance therein.

State the source of the money in your spouse's bank account.

Have ynu or your spouse a safe deposit box? If not, when did you
last have one?

Give the name and address of any bank or safe deposit company in
which such a safe deposit box is or was maintained.

Have you the right of access to any safe deposit box?

Do you have any accident, health, or life insurance?

If so, give (a) the name of each company, (b) each policy number, (c)
the amount, type, and date of issuance of each life insurance policy,
(d) the name and address of the beneficiary of each life insurance
policy, (e) the date and particulars of any change of beneficiary,
and (f) the particulars of any assignment or assignments of life
insurance policies.

Are you receiving or have you any claim for disability payments on
any insurance policy?

If so, give the name of the company, th number of particulars of
the policy, and the amount thereof.

Is there any fire insurance on the furniture in your home? If so,
what is the amount, what is the name of the company issuing it, and
in whose name is it issued?

Where are the policies of insurance referred to above?

If you have borrowed on any life insurance policies, what did you do
with the money?

Are you a party to any contract of any kind?
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43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

55.

Are you acting as executor, administrator, trustee, receiver,
guardian, or in any other capacity under any will, agreement, or
court appointment? If so, give the full particulars thereof.

Did you file Federal or State income tax returns in the last 3
years? If so, furnish copies of such returns.

Do you belong to any organization, club, or union?

Has any kind of license, permit, or appointment been issued or
granted to you by any Federal, State, or city government or agency or
department thereof? If so, give the details thereof.

Are you entitled to any money from any Federal, State, ot city
government or agency or department thereof? 1f so, giv2 the details
thereof.

Does anyone owe you money or goods? If so, give the details thereof.

Have you an automobile driver's license or chauffeur's license, and,
if so, what car do you drive?

Do you or your spouse own or have any interest in any of the
following:

(a) Real estate?

(b) Stocks, bonds, or other securities?

(c) Mortgages on real property or personal property?

(d) Promissory notes, drafts, bills of exchange, or other commercial
paper?

(e) Judgments?

(f) Jewelry or antiques?

(g) Stamp collections or coin collections?

(h) Defense, war savings, or savings bonds?

(i) Automobile or truck?

(3) Patents, inventions, trade names, trademarks, or copyrights?

(k) Joint ventures or other business enterprises?

(1) Warehouse receipts, bills of lading, or other documents of title?

Do you or your spouse own or have interest in any other prounarty not
enumerated above?

If you or your spouse own any of the property described ir quastions
50 and 51, give the full particulars thereof.

Have you any securities with any stock brokerage firm?

Have you any-account with any stockbroker or commodity broker? If
so, give the particulars thereof.

When did you last have ary such account? Give the full particulars
thereof.
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56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71

72.

Have you now or did you ever have power of attorney or authority over
any other stock, bond, or other security or commodity account? If
so, give the full particulars thereof.

Have you filed any trade name certificates or partnership
certificates? If so, under what name?

Are you, at the present time, listed as an heir, legatee, or devisee
in any probate estate which has yet to be closed?

If your answer to the preceding interrogatory is yes, please list the
name of the decedent and the location of the court which has agsumed
jurisdiction of the matter.

If any of your property is mortgaged, pledged, encumbered, or subject
to any conditional bill of sale, give the full details and the status
thereof.

Have you or your spouse any personal property in pawn? If so, give
the particulars thereof.

Have you applied for a loan from any bank, finance company, or other
lending institution in the last 3 years? If so, what disposition was
made of such application?

Have you ever made an assignment for the benefit of creditors? If
so, wher and in what court?

Has a receiver of your property been appointed by any court?

Are there any outstanding executions, orders, or subpoenas in
supp 2mentary prcceedings, garnishment executions, or orders for
payment of money in supplementary proceedings under any other
judgment against you? If so, give the particulars thereof.

What are your average nonthly expenses and how are they met? Please
itemize.

Are you making payments to any creditor? If so, give the full
details thereof.

What is the total of your liabilities, exclusive of child support,
and what are the names and addresses f our ereditors?

When and for what purposes were these liabilities incurred?

What information can you give us regarding the other parties to any
iiabilities you have?

Are any of the other parties involved in aay brancli of the military
service to the United States?

Are you unable to pay your debts?

D
c
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73.

74.

75.

75.

77.

Are you willing to be adjudged bankrupt?

What books and records do you keep showing your receipts and
disbursements?

Within the past year, have you received any payments of money other
than as already described? If so, state when and the amcunts,. give
the particulars of any checks received, and state what was done with
the money.

Have you assigned any cause of action, judgment, insurance policy,
salary, income, or disability payments?

Have you transferred or sold any other preoperty within the past 5§
years? If so, describe the property and give the full details of any
such transfer, including the names and addresses of the people you
transferred the property to, when the transfer was made, and the
amounit given to you in exchange for the property.

Respectfully submitted,

xgtorney for Plaintiff



CEHAPTER 5
Establishment of Support Obligations

INTRODUCTION

This chapter discusses several lega! and practical issues that confront the IV D
attorney who is presented with a case in which 0 support order has been establishecd. F. -
the purposes of this chapter, it will be assumed that paternity is not an issue or that .
nonpaternity defense may be disposed of through on a legal presumption of paternity or
estoppe! theory. (For a full discussion of pavarrity, see Chapter 10.)

The first section discusses the developing trend toward use of formulas and other
objective criteria for determining current support amounts. The Child Support
Enforcement Amendments of 1984 require each State to estabiish guidelines for
determining child support award amounts within the State. The second section discusses
support in the form of medical benefits in lieu of, or in addition to, the more conventional
financial monetary amounts. The third section ccvers iurisdiction for statutory claims for
temporary and current support. The fourth section discusses claims by a State for
reimbursement of support provided to an absent parent's family during a period in which
no current support order was in effect. Temporary orders are discussed briefly in the
fifth section. The sixth section surveys defenses that absent parents often assert to avoid
the entry of a current support order. A discussion of modifications concludes the chapter.

GUIDELINES

In theory at least, all States determine a parent's support obligation by balancing
three factors: the needs of the children, the financial situation of the custodia! parent,
and the absent parent's ability to pay. However, as of August 1983, some 29 States had no
statutory declaration of the factors a court should consider in entering a cusrent support
order.” (This is despite 45 CFR 302.53, a 1975 regulation mandating States to
establish a formula for determining support amounts where no order exists.) In such
jurisdictions, the decision as to how much a parent should pay for child support is left
entirely to the subjective evaluation of the court. At least two studies have suggested
that child support obligations established in such jurisdictions are inconsistent and
generally insufficient to meet the needs of the children.2”

In an attempt to increase the credibility and use of objective criteria, a provision in
the Child Support Enforcement Amendments of 1984 requires each State to establish, by
October 1987, guidelines for determining child support award amounts within the State.
Under 42 USC 667, States must establish such guidelines "by law or by judicial or
administrative action," and make the guidelines available "to all judges and other officials
who have the power to determine child support awards within such State."

The Federal statute does not require that the guidelines, once established and
distributed, be binding on these judges and other officials, nor does it suggest methods for
developing the guidelines. OCSE has made the requirement more specific by promulgating
45 CFR 302.56(c), which reads: "The guidelines must be based on specific descriptive and
numeric criteria and result in a computation of the support obligation."
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Perhaps to focus the court's analysis of the support issue, the Uniform Marriage and
Divorce Act, sec.ion 309, instructs the court to consider a set of subjective criteria, in
addition to "all relevant factors", as follows:

° The financial resources of the child

° The financial resources of the custodial parent

® The standard of living the child would have enjoyed had the marriage not been
dissolved

® The physical and emotional condition of the child and his or her educational
needs

° The financial resources and needs of the noncustodial parent.

OCSE followed suit in 1975 by promulgating a regulation that mandated each State
child support enforcement agency to establish a formula for determining support amounts
where no order exists.?” 45 CFR 302.53 requires the formula to take the following
factors into account:

° All earnings, income, and resources of the absent parent including real and
personal property

] The earnings potential of the absent parent

® The reasonable necessities of the absent parent

° The ability of the absenit parent to borrow

® The needs of the child for whom support is sought

L The amount of assistance that would be paid to the child under the full standard
of need of the State's IV-A plan

L The existence of other dependents
L Other reasonable criteria that the State may choose to incorporate.

The Federal regulation does not require State courts to use the formula when
establishing suppecrt orders. As a result, the regulation has had little effect, except in
States that use an administrative process to establish support obligations.

Several attempts have been made to develop objective guidelines that result in
predictable, consistent, and equitable support amounts. Judith Cassetty and Frank
Douthitt provide a good discussion of this topic in "The Economics of Setting Adequate
and Equitable Child Support Awards."*’ The discussion of guidelines here is based on
this article.

According to Cassetty and Douthitt, there are tiree basic approaches to allocating
the support responsibility between parents who do not reside in the same household, as
follows:
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° The cost-sharing approach

° The taxation approach

° The income-st.aring approach.

Each of these aporoaches is discussed below.
Cost-Sharing Approach

The cost-sharing approach centers on the cost of raising the children involved in a
case anua allocates responsibility for that cost between the two parents based on their
relative abilities to contribute. One example of a formula that adopts the cost-sharing
approach and that has received a significant amount of attention in recent years, is the

formulz espoused by Maurice Franks, a family law specialist in Colorado.®” Franks
suggests the following formula:

OA = NxA
A+C
and
oCc = NxC
A+C
where
N = Total financial needs of the children
Cc = Net income or earning ability of the custodial parent
A = Net income or earning ability of the absent parent
oCc = Total support obligation of the custodial parent
OA = Total support obligation of the absent parent

Assuming a family of two chiidren with an absent father earning $18,000 per yeuar, a
custodial mother earning $12,000 per year, and an estimated need figure for ‘he children
of $769 per month,%” the above formula procuces the following proportional obligation
amounts:

CA - $769 x $1,500 = $769x .60 = $461.40
$1,500 + $1,000
and
oc = $769 x $1,000 : $769x .40 = $307.6.
$1,500 + $1,000
Total = $769.00

In jurisdictions that have adopted this approach, such as the State of Oregon, .he
court generally assumes that the custodial parent is meeting his or her obligatior by
maintaining the primary home of the children, meeting their recurring needs, and perhaps
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incurring day care or babysitting expenses in order to worl outside the home. After
making this assumption, the court orders the absent parent to contribute the amount
dictated by the formula (in our example $461.40). The custodial parent's share is assumed
to make up the difference between the absent parent's contribution and the actual month
to month needs of the children.

This approach is effective for allocating the support responsibility in situations, such
as the above, where the parents are both employed and making modest to slightly above
average incomes. The cost-sharing approach is not effective where the absent parent's
income is significantly below or above the middle range. For low income absent parents,
the cost-sharing approach does not resolve, nor purport to resolve, the conflict between
the children's demands on the absent parent's income and his or her need to retain a
minimal amount or income for self support. The other significant defect is that the focus
on need can operate to place a cap on the amount which is ordered. If the needs of the
children are determined to be $769 per month, based on the standard of living enjoyed by
the family during the marriage, then the absent parent's support obligation cannot exceed
that amount, no matter how high his or her incorne. Most jurisdictions make an upward
adjustment by assuming that children's needs are elastic, and that they increase in a
positive proportional relationship to the available income. The cost-sharing approach
certainly does not prevent adjustments to account for low and high incomes, but neither
does it suggest how to make such adjustments.

Taxation Approazn

The taxation approach takes its name from its resemblance to income tax tables and
from proposals in Wisconsin and California to implemeni collection of child support
through the State income tax structure. The approach reiies on tables which dictate the
amount of child support as a percentage of the absent parent's income. For example, the
State of lllinois recently enacted several identical statutes that dictate the amount of
support to be awarded in various support proceedings.Z” These statutes read as follows:

The Court shall determine the minimum amount of support by using
the following guidelines:

Number of Children Percentage of Net Inconie*

1 20%
2 25%
3 32%
4 40%
5 45%
6 or more 50%

*Net income is defined as total gross income minus the following
deductions:

(1) Federal Income Tax (use standard tax)

(2) State Income Tax (use standard tax)

(3) Social Security Deductions

(4) Mandatory Pension Deductions

(5) Union Dues

(6) Dependent Health/Hospitalization insurance Coverage
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(7) Individual Health/Hospitalization Insurance Coverage or
Medical Expense Deductions not to excead $25 a month.

In cases wherein health/hospitalization insurance coverage is not
being furnished tc dependents to be covered by the support order,
the court shail order such coverage and shall reduce net income by
the reasonable cost thereof in determining the minimum amount of
support to be ordered.

The above guidelines, including dependent health/hospitalization
insurance coverage are binding in each case unless the court makes
express findings of fact as to the reason for the departure below the
guidelings. The guidelines may be exceeded by the court without
express tindings or by agreement of the parties. If the total gross
income cannct be determined because of defauit or any other
reason, the court shall order maintenance or support or both in an
amount considered reasonable in the particular case.

Debts owed to private creditors are not to be considered in
ectablishing > support obligation. Previous support orders and
maintenance orders may be considered if the obligor is paying
them. (Emphasis added.)

The taxation approach focuses on ability to pay and assumes that all children have
minimum needs that comprise a constant percentage of the absunt parent's net income.
Where a child has additional financial needs, the custodial parent must convince the court
to deviate above the guideline amount. The statute makes it difficult for the court to
enter an order in an amount lcwur than the guideline by requiring express findings to
support such an order.

This approach has several clear advantages and a few less obvious disadvantages. By
defining net income as gross income less a list of specific allowable deductions, the
statute standardizes and simplifies the process of applying the guideline to each individual
case. For instance, the great majority of cases will no longer require evidence regarding
the actual expenses incurred by the custodial parent for the support of the children. The
court, in effect, can take judicial notice that the needs of the children bear a direct
relationship to the absent parent's net income.

Similarly, due to the statutes' reliance on standard tax rates, the Federal and State
income taxes actually withheld from the absent parent's paycheck are not relevant. In
addition, the prescribed list of decuctions, in combination with the last paragraph of the
statute, prevents any dispute as tc the effect of other debts owed by the absent parent.

One drawback of the lllinois statutes concerns the Dependent Health/Hospitalization
Insurance Coverage. The statute dues not specify the level of coverage the absent parent
is to previde, and yet the court must have evidence of the cost of the coverage in order to
apply the formula. Such a situation may present difficulties to attorneys in cases where
the level or coverage and cost cannot be stipulated prior to a hearing. The attorneys will
need to present evidence of the cost of health insurance coverage but will not know in
advance of the hearing what level of coverage the court will require. Presumably, judges
will set a precedent over time that will allow attorneys to anticipate the appropriate level
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of coverage. This practical problem points out that practicing attorneys need to
participate in the initial drafting and subsequent revision of support guidelines.

Taxation approaches have two additional disadvantages. One involves the
underemployed absent parent. Strict application of the statutory percentage to the low
income obligor may provide neither adequate support for the children nor sufficient
income for the absent parent.2” Also, such guidelines, though intended to be minimum
support contributions, may in practice become a ceiling on amounts awarded.

Income-Sharing Approach

The income-sharing approach assumes that parents should continue to share the
economic function of parenting to the fullest extent possible, despite the breakup of the
family household. Income-sharing formulas, therefore, seek to go beyond the children's
minimum needs. An additional component allows for the sharing of "surplus" available
income on an equitable bas’s. Cassetty and Douthitt 2/ provide the following formula,
again assuming a two child situation, an absent parent who has not remarried and lives
alone with a net income of $1500 per month, and a full-time custodial parent with a net
income of $1000 per month:

Income of - Poverty Level - Income of - Poverty Level
CS = Absent Parent for 1 Custodial Parent for 3
4
= (1500 - 405) - (1000 - 685)
4
= 780 = $195 (per person share of "surplus" income)
4

= $585 per month (3 shares of "surplus" income)

The numerator of this formula calculates the amount of surplus inc. 2 available to
the two-household family after covering all four individuals' minimum needs. The poverty
level figures are estimates drawn from reports by the U.S. Department of Agriculture and
the U.S. Department of Labor. The denominator represents the total number of
individuals to be supoorted in both households. The resulting figure represents a
per-person share of the surplus income. The child support amount would be $585 per
month (3 shares of surplus income).+%”

The income-sharing approach has several advantages. Most importantly, it accounts
for some variances both in need and ability to pay--the only approach of the three that
can claim to do so. It accounts for the realities of the low income obligor by granting a
minimum needs allowance before requiring a support contribution (the court presumably
couid impute income to an underemployed obligor). The reliance on poverty level figures
again replaces the need to adduce evidence 2s to the actual costs of supporting the
children, and allows the formula to be adjusted by region or for the disparate costs
between urban and rural life. The income-sharing approach is perhaps best at taking into
account household economies of scale and changing financial corditions over time. Once
the formula is applied to a case, modification proceedings of ten can be avoided by simply
reapplying the formula and stipulating to an order based on the new end result.**’
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Guidelines in the Appe!late Courts

A body of appellate case law is developing regarding the legality and desirability of
mandatory and advisory support guidelines at the State and local levels. The emerging
rule is not unanimous, but appellate courts have been approving the concept.

For instance, in Smith v. Smith, 290 Or. 675 , 626 P2d 342 (1981), the Oregon
Supreme Court studied the methods courts in that State use to award child support. The
court noted that most of the State's courts employed a case-by-case o-proach, and that
“the appearance of uniformity among support orders is lacking." [Supra, p. 345.] The
decision noted that this lack of uniformity causes a greater percentage of cases to require
court hearing to establish a suppor: amount; that settlements, even when successful, are
more difficult to achieve, and that more cases are appeaied than would be in a svstem
with certainty and predictability.

In discussing the adoption of a Statewide formula approach, the court first rejected
the use of the support regulation developed by the IV-D agency as being exclusively
appropriate for low income level custodial parents with full-time physical custody. [See
OAR 137-50-010.] Apparently the court wanted to develop a more flexible approach to
allow for its use in shared physical custody situations and multiple income situations.
Next, the court rejected use of the schedule or percentage approach (similar to the
taxation approach discussed above) because it does not take into account the custodial
parent's income. The court further concluded that a schedule or percentage approach
does not work well in cases where the absent parent's income is very high. The court
noted that the costs of raising children do not increase at a constant rate with increasing
parental incomes, especially above about $2000 per month.

The court felt that these deficiencies are best minimized by a formula approach,
tempered by the trial court's discretion. The formula chosen by ihe court was the
cost-sharing formula proposed by Maurice Franks. [See 86 Case & Comment 3 (1981) and
the discussion above.] After the court has received a petition for support (see Exhibit
5.1), it applies the formula to the facts of the case; the trial courts in Oregon now are
directed to adjust the support amount after considering the following factors:

L The interrelationship of child support with the division of property and spousal
support

° The indirect forms of child support, ‘ncluding payments for medical care, life

Insurance in the child's name on the parent's life, a trust for the child's
education, insurance for hospital, medical or dental expenses and so forth

° The income of the domestic associate or present spouse of each parent

° The amount of assets of each parent, including the amount of equity in real or
personal property

° The existence of any support obligations to other dependents of each parent

® The special hardships of each parent.
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In Hamilton v. Hamilton, 290 SE2d 780 (N.C.App. 1982), the North Carolina Court of
Appeals stated, in dicta, as follows:

. . . the Court wishes to lend its approval to the employment
of . . . guidelines by many trial courts and to encourage their use by
others. A review of the caselaw underscores the total lack of
consistenicy in the amounts of child support awarded by the courts.
Moreover, the route by which the court arrived at a particular
award is too uften impossible tc fathom.

We concede that each domestic case is unique and that there must
be an element of judicial discretion in setting the amount each
parent should contribute to the support of his or her children. Such
discretion, however, should not be unfettered. Employment of a
standard formula. .. would take into account the needs and
resources of the parents, as well as the needs of the children, and
would result in fair apportionment of responsibility in the majority
of cases. While many others might not fit neatly into the
established guidelines, the formula would provide a starting point
for negotiations or formulation of judicial remedies. In cases where
the trial judge determines, in his discretion, that considerations of
fairness dictate a substantial departure from the standard award, we
would recommend strongly that the court set forth specific findings
of fact in support thereof. This would provide appellate courts with
something mere than the skeleton findings and conclusions on which
we must often base our review of support orders.

Likewise, the Supreme Court of Pennsylvania recently held that a formula approach
is preferrable to a system that simply refers to numerous general principles embodied in
case law and subjectively worded statutes. [Melzer v. Witsberger, 480 A2d 991 (Pa.
1984).] In Melzer, p. 994, the court noted that there is a "total lack of organization with
respect to how these principles interact and how they should be applied in order to arrive
at an appropriate award of support." The decision responded by requiring Pennsylvania
courts to apply an adjusted cost-sharing formula to each case, after first determining the
cost figure based on evidence of the children's needs, and the needs, customs, and
financial status of the parents. The adjustment allows both parents to deduct their
reasonable living expenses from their net incomes, prior to applying the cost-sharing
formula to determine their respective support obligations. Thus, ihe formula adopted by
the court is as follows:

Mother's = Mother's inccme available for support X Needs
total Mother's income Fatnher's income
support available for + available for
obligation support support
Father's = Father's income availahle for support X Needs
total Mother's inccme Father's income
support available for + available for
obligation support support
76
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After calculating the respactive total obligations, the trial court is to determine
what portion may be met by support provided directly to the child, and enter an crder
requiring the absent parent to pay that amount on a regular basis.

In Bakke v. Bakke, 351 Nw2d 387 (Minn.App. 1984), the Minnesota Court of Appeals
held that neither the fact that the absent parent's monthly living expenses exceeded his
income nor the fact that his relationship to the child was by way of adoption justifies a
trial court's deviating from the Minnesota mandatory guidelines. [Minn.Stat.sec. 518.551,
Subd. 5 (Supp. 1983).] The guidelines themselves were approved as being applicable to
non-public assistance child support cases i1 Halper v. Halper, 348 NW2d 360
(Minn.Ct.App. 1984).

One appellate decision holds that guidelines developed locally may not be used
without giving the absent parent an opportunity to review or challenge them. [Powell v.
Powell, 433 So2d 1375 (Fla.App.2dDist. 1983).] The Powell court held that their use
violates both a State statute that proscribes a court's resort to extrinsic documentary
evidence and a State statute that requires the court to balance all equitable principles and
factors in reaching its decision regarding child support.

Establishing Need

Public policy as embodied in the guideline requirement of the Child Support
Enforcement Amendments of 1984 dictates that support obligations fairly reflect a
balance between the needs of the family and the absent parent's ability to pay. Given
that the goals of the IV-D Program include both offsetting the cost of the AFDC Program
and helping all single parent families to become more self-sufficient, this philosophy
hardly can be disputed. Unfortunately, the practice in the Program often has been less
than successful in mieeting this objective. For instance, an unpublished study by the
Missouri Division of Famiily Services for the Missouri Legislature in 1982 indicated that
the amount of the average support order in IV-D cases in that State actually declined
during the first 5 years of the program, despite inflation and a prioritization system which
selected cases according to ability to pay.

Attorneys in the Program bear a great responsibility to use the resources and
remedies at their disposal to ensure that courts have sufficient information to strike an
appropriate balance, and to present information in a straightforward, usable manner.
Many jurisdictions use the AFDC grant amount as a guideline and suggest that the court
aim for that amount in setting its order. This approach not only violates the Federal
regulations [45 CFR 302.53 and 302.56), it ignores the fact that, in many States, AFDC
grant amounts are based on a percentage of the "tull standard of need" established by the
State IV-A agency to estimate the minimal financial needs of a child. The full standard
of need amount, when updated for inflation, might prove a better guideline for the
average child and might represent an acceptable criteria under the Federal regulations.
However, using it alone clearly ignores the living circumstances of all the parties
involved, and does not take into account the absent parent's ability to pay.

As noted above, some jurisdictions have built standardized need estimates into their

objective formulas. In such jurisdictions, it is necessary to adduce evidence regarding the
children's needs only where they have special needs or where the attorney is asking the
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court to anter an order that deviates from the formula. It might be possible to use similar
need estiimates in jurisdictions that have yet to develop guidelines by laying a foundation
for introuuction of published government studies into evidence. Unfortunately, in most

jurisdictions, an expert witness must lay the foundation, making the procedure too
cumbersome.

In the short run, attorneys in most jurisdictions will have to fill the record with
testimony from the custodial parent regarding recent relevant expenses. Court rules in
some jurisdictions require that all parties to support hearings submit financial statements,
in the form of affidavits, before requesting a hearing date. By local practice, once such a
rule is established, the testimony of the parties becomes structured around the affidavit,
and the financial information is presented to the court in the same manner in every case.
Such a practice makes determination of the obligaticn much easier on the court, lessens
the chance that an item of evidence will be omitted mistakenly by counsel for one of the
parties, and adds some predictability to the outcome. Even where there exists no
mandatory statute or rule, the practice can be instituted voluntarily by the IV-D attorney
simply through consistent usage. An example of an affidavit that could be used in such a
manner is included in the appendix to this chapter as Exhibit 5.2.

Establiching Ability to Pay

Most families who receive support enforcement services from the |V-D Program lack
significant financial resources. As a result, the absent parent's ability to provide
financial support generally will be the most important determinant of the support award.
Therefore, it is crucial to obtain accurate and cormplete information regarding the absent
parent's present and past financial situations. In detarmining the financial condition of
the absent parent at the time the order is entered, most courts will take into account past
and present earnings, and anticipated earning capacity in the future. [Pencovic v.
Pencovic, 45 Cal.2d 97, 287 P2d 501 (1955); In_re Marriage of Vanet, 544 SW2d 236
(Mo.App. 1976).] A court may base its order on what the absent parent could earn by
using his or her efforts to obtain employment suitable to his or her capabilities. [Foster v.
Foster, 537 SW2d 833, 836 (Mo.App. 1976).]

Congress and State legislatures have made some very effective information sources
available to Program investigators, but the income and asset information rarely comes in
a form which is admissible as evidence in court. Thus, the IV-D attorney must develop
routine methods of obtaining such information in submissible form. As noted in Chapters
4 and 10, this often involves the use of discovery devices. A set of form interrogatories is
included in the appendix to Chapter 4. [See Exhibit 4.1.] While interrogatories may not
be feasible in every case, especially where the absent parent is not represented by
counsel, a set of therough interrogatories still can provide an effactive interview and
cross-examination outline.

Pernaps the most important technique for guaranteeing that complete and accurate
information is available in most cases is to make liberal use of subpoenas duces tecum to
employers and other information sources. Mere reliance on pay stubs can be misleading.
Pay ~t bs often do not reflect benefits which are not paid in cash, such as membership in
prepaid medical, dental, and optical programs, and other forms of insurance that should be
taken into account in determining the amount of the obligation and in fashioning the
medical support portion of the order. Many Program attorneys routinely subpoena bank
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account records. The flow of money through a checking or savings account is often a
better indication of an individual's income than more conventional sources, which can be
difficult to identify. Another gocd source is tux returns for past years, which in most
States are discoverable. [70 ALR2d 240 (1960) (19;8 Supo.).]

MEDICAL SUPPORT

Section 16 of the Child Support Enforcement Amendments of 1984 requires State
IV-D agencies to pursue medicai support in addition to financial support. Federal statute
42 USC 652(f) directs the Secretary of Health and Human Services to issue regulations
requiring the States to petition to include medical support as a part of any child support
order obtained by the agency, whenever health care coverage is available to the absent
parent at reasonable cost and the custodial parent does not have satisfactory health
insurance coverage for the children. Regulations at 45 CFR 306.51 (a) define "reasonable
cost" as the cost of employment-related or other group health insurance.

The Conference Report on the Child Support Enforcement Amendments of 1984
included a s.ro.g statement of public policy behind the requirement as follows:

- . . the conferees believe the best long-run solution to achieving
medical insurance coverage for all families is the use of private
medical .nsurance which is or can be made available through a
parent's employer.

The confaraes direct the Secretary of HHS to examine additional
administrative, regulatory and legislative possibilities to fully and
vigourously use this private coverage, and report to the Financa
Committee and the Ways and Means Committee by January 1, 1286
on actions taken. 12/

The new provision of the law clearly views providing for the medical needs of the
child as an integral part of a parent's duty to support. While medical support may take
other forms in specific situations, medical insurance is preferred because it is relatively
inexpensive for the absent parent, provides for the needs of the child, and is easy for the
State to monitor without additional and costly case-by-case modification. Providing
private insurance coverage for children who otherwise would depend on Medicaid will
reduce the public costs in supporting these children and result in significant Medicaid cost
savings for State and Federal Governiments.

In addition to the requirement to obtain medical support orders, the Social Security
Act contains provisions at 42 USC 1302 and 1396(k), allowing the State |V-D agency to
assist the State Medicaid agency in enforcing medical support obligations. The
accompanying regulations at 45 CFR 306, Subpart A, provide for an cntional cooperative
agreement between the two agencies. Under a cooperative agreement, the |V-D agency
agrees to perform one or more of the following activities for cases in which Medicaid has
secured an assignment of medical support rights:

° Receive referrals from the Medicaid agency

° Locate the absent parent, using the State Parent Locator Service and the
Federal Parent Locator Service, as needed
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L Establish paternity if necessary

® Determine whether the parent has a health insurance policy or plan that covers
the child

] Obtain sufficient information about the health insurance policy or plan to
permit the filing of a claim with the insurer

o File a claim with the insurer; transmit the necessary information to the
Medicaid agency or to the appropriate State agency or fiscal agent for the
filing of the claim; or require the absent parent to file a claim

© Report to the Medicaid agency, in the most efficient and cost-effective manner
available, all information collected pursuant to 45 CFR 306.5(a) and (b)(1).

° Secure health insurance coverage through court or administrative order when it
will not reduce the absent parent's ability to pay child support

° Take direct action against the absent parent to recover amounts necessary to
reimburse medical assistance payments when the absent pareiit does not have
health insurance and the amounts collected will not reduce the absent parent's
ability to pay child support

® Receive medical support collections

° Distribute the collections as required by 42 CFR 433.154, including calculation
and payment of the incentives provided for by 42 CFR 433.153

° Perform other functions as may be specified by instructions as may be specified
by instructions issued by OCSE.

The Federal regulations also set forth administrative requirements that must be met
through the cooperative agreement entered into by the agencies. They also require that
the Medicaid agency fully reimburse the |V-D agency for the latter's medical support
enforcement activities under the agreement.

JURISDICTION

Actions that seek to obtain a support order agains’. a parent are in personam actions,
and the court must obttain jurisdiction over that parent by personal service of process
pursuant to State statute or rule. [In re Johnston, 33 Wash.App. 178, 653 P2d 1329
(1983).] The statute or rule which aliows for service must meet the due process notice
requirements established by the U.S. Supreme Court in Mullane v. Central Hanover Bank
& Trust, 339 US 306, 70 SCt 652 (1950). The State also must possess the "minimum
contacts" defined by International Shoe v. Washington, 326 US 310, 66 SCt 154 (1945),
such that the exercise of jurisdiction over the defendant does not offend traditional
notions of fair play and substantial justice. What do these standards mean when applied to
the establishment of child support obligations?
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Most States have adopted a statute or court ruie that extends State court jurisdiction
in a div=-ce action to spouses who reside out of State if the parties to the marriage lived
in the State immediately prior to their separation. [See, for example, Wisc.Stat.Ann. sec.
247.57; Kan.Code Civ. Proc. sec. 60-308, subd.(b).] If the facts meet the requirements of
the statute, or if the absent parent's contacts with the State are clear and the State has a
general long-arm statute that could form the basis of the court's jurisdiction, then it
shoul” ve possible to obtain jurisdiction over him or her by way of extraterritorial service
of process.

in the absence of some clear, recent connection between the absent parent and the
forum Stats, it is difficult for a State court to exert jurisdiction over an absent parent to
justify the entry of a support order. The Supreme Court ruled that neither the fact that
the parties were married during a brief visit to the forum State nor the fact that the
defendant allowed the children of the marriage to reside in the forum State constitutes
acceptable minimum contacts under the International Shoe test. [Kulko v. Superior Court,
4368 US 84, 98 SCt 1690, 56 LEd2d 132 (1978).]

More significant than the specific holding in the case was the attitude that the Court
took in restricting extraterritorial jurisdiction in the child support context. The existence
of an action under URESA was noted as a less restrictive alternative that protects the
State's interest (i.e., providing a remedy for the support of the State's children) without
causing a hardehip on the out-of-State absent parent. This language does not bode well
for future attempts to expand the jurisdiction of State courts in establishment cases.
However, in Miller v. Kite, 318 SE2d 102, (N.C.Ct.App. 1984, the court held that a
father's allowing a child to reside in North Carolina for 9 years and benefit from pubiic
education constitutes sufficient minimum contacts to confer jurisdiction over him for
purposes of establishing a child support cbligation. Likewise, in In re Highsmith, —-- NE2d
~-=, 11 FLR 1247 (lll. 1985), the lllinois Court of Appeals held that an absent parent who
"dumps” a child with its grandparents and then leaves the State possesses sufficient
contact with the State to allow for jurisdiction.

Some statutes and older decisions would support the entry of a support order based on
in rem jurisdiction, that is, jurisdiction over the defendant based on seizure of an item of
real or personal property owned by the defendant and located within the territorial
jurisdiction of the court. [See, for example, Jenkins v. Jenkins, 246 Pa.Super. 455, 371
A2d 925 (1977).] Since the U.S. Supreme Court's decision in Shatfer v. Heitner, 97 SCt
2560, 53 LEd2d 683 (1977), in rem jurisdiction is limited to actions concerning the piece of
property seized. Because it is logically impossibie for this condition to apply to the child
support establishment process, it is unlikely that in rem jurisdiction is an option.

JURISDICTION OVER MILITARY ABSENT PARENTS

Frequently, a child support enforcement attorney must obtain a support order against
an absen! parent who ‘s serving out-of-State in the military or who fails to respond to
service of process within or without the State. Before moving for entry of a default
judgment in such situations, the child support attorney should consult the Soldiers' and
Sadors’ Civil Relief Act of 1940, as amended, 50 USCS Appx. sec. 520. The Act
establishes certain duties and obligations on plaintiffs, courts, and defendants in legal
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proceedings, including actions to establish support, and creates certain rights and
remedies for defendants. |t provides as follows:

Sec. 520. Default judgments--Affidavits—Bonds--Attorneys for
person in service-——-(1) In any action or proceeding commenced in
any court, if there shall be a default of any appearance by the
defendant, the plaintiff, before entering judgment, shall file in court
an affidavit setting forth fact showing that the defendant is not in
military service. If unable to file such affidavit, plaintiff shall in
lieu thereof file an affidavit setting forth either that the defendant
is in the military service or that plaintiff is not able to determine
whether or not defendant is in such service. If an affidavit is not
filed showing that the defendant is not in the military service, no
judgment shall be entered without first securing an order of court
directing such entry, and no such order shall be made if the
defendant is in such service until the court shall have appointed an
attorney to represent defendant and protect his interest, and the
court shall on application make such appointment. Unless it appears
that the defendant is not in such service, the court may require, as a
condition before judgment is entered, that the plantiff file a bond
approved by the court conditioned to indemnify the defendant, if in
military service, against any loss or damage he may suffer by reason
of any judgment should the judgment be thereafter set aside in
whole or in part. And the court may make such other and further
order or enter such judgment as in its opinion may be necessary to
protect the right of the defendant under this Act [Secs. 501 et seq.
of this appendix]. Whenever, under the laws applicable with respect
to any court, facts may be evidenced, established, or proven by
unsworn statement, declaration, verification, or certificate, in
writing, subscribed and certified or declared to be true under
penalty of perjury, the filing of such an unsworn statement,
declaration, verification, or certificate shall satisfy the requirement
of this subdivision that the facts be established by affidavit.

(2) Any person who shall make or sue an affidavit required under
this section, or a statement, declaration, verification, or certificate
certified or declared to be true under penalty of perjury permitted
under subdivision (1), knowing it to be false, shall be guilty of a
misdemeanor and shall be punishable by imprisonment not to exceed
1 year or by fine not to exceed $1,000, or both.

(3 In any action or proceeding in which a person in military
service is a party if such party does not personally appear therein or
is not represented by an authorized attorney, the court may appoint
an attorney to represent him; and in such a case, a like bond may be
required and an order made to protect the rights of such person.
But no attorney appointed under this Act [Secs. 501 et seq. of this
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appendix] to protect a person in the military service shall have
power to waive any right to the person for whom he is appointed or
bind him by his acts.

(4) If any judgment shall be rendered in any action of proceeding
governed by this section against any person in the military service
during the period of such service or within 30 days thereafter, and it
appears that such person was prejudiced by reasons of his military
service in making his defense thereto, such judgment may, upon
application, made by such person or his legal representative, not
later than 90 days after termination of such service, be opened by
the court rendering same and such defendant or his legal
representative let in to defend; provided it is made to appear that
the defendant has a meritorious or legal defense to the action or
some part thereof. Vacating, setting aside, or reversing any
judgment because of any of the provisions of this Act [Secs. 501 et
seq. of the appendix] shall not impair any right or title acquired by
any bona fide purchaser for value under such judgment.

As the language of the Act discloses, its duties and obligations arise whenever a
plantiff seeks to obtain a default judgment in a civil action. The rights and remedies
apply whenever the defendant is in the military.

Clearly, the Act's provisions apply in matrimonial actions. [See Anno: "Soldiers' and
Sailors' Civil Relief Act, as amended, as affecting matrimonial actions," 54 ALR2d 290.]
Thus, before seeking a default judgment in a support action, the child support
enforcement attorney must comply with the requirements of the Act.

Where it is clear that the absent parent is not an active member of the military, the
Act simply requires that an affidavit to that effect be filed with the court. Most courts
have built this requirement into their routine default judgment precedures. Presumably,
the affidavit may be sworn out by either the child support attorney or the custodial
parent, depending on who signs the petition for support.

If the defeidant is in the military, the Act is more difficult to apply. Where the
cause of action involves complicated issues and extensive trial preparation, the
defendant's being in the military no doubt would adversely effect his or her ability to
present a defense. The Act would require dismissal or a stay until circumstances change.
However, the case law that has developed under the Act recognizes that such prejudice
should not be assumed.

It is well established that a trial court has wide discretion in determining whether a
defendant's service in the military would undermine his or her ability to defend an action.
[54 ALR2d 392.] The issue generally finds its way into the reported appellate case law
after a defendant seeks to have a default judgment set aside and is refused relief by the
court that entered the order. These decisions provide valuable guidance for courts at the
trial level. As the above-cited annotation points out, the Act does not delegate the
burden of proof on the issue of adverse effect. In other words, the plaintiff need not
prove that the defendant's service in the military will not adversely affect his or her
ability to prepare for and defend the action. The court is to consider all the information
available from either party in deciding whether or not to let the action proceed. Thus,
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the defendant is not entitled to a stay merely by filing a motion requesting relief.
[Cadieux v. Cadieux, 75 So2d 700 (Fla. 1954); Gates v. Gates, 197 Ga. 11, 28 SE2d 108
(1943); Luckes v. Luckes, 245 Minn. 141, 71 NW2d 850 54 ALR2d 384 (1955).]

Where the court determines that the defendant would not be adversely affected by
commencement of the suit, the Act requires the court to appoint an attorney to represent
defendant's interests and authorizes the court to require the plantiff to post a bond to
indemnify the defendant against any loss or damage that the resulting judgment might
cause. The court further is authorized to make other orders or judgments as necessary to
protect the defendant's rights. Clearly, in some fact situations it is appropriate for the
court to enter a default judgment or allow the action to proceed to judgment after
appointing counsel for the absent parent.

A number of decisions have refused to set aside default judgments against military
defendants, many involving divorce decrees that were not challenged until the plaintiff
sought to enforce the support provisions. [See for instance Krumme v. Krumme, 6
Kan.App.2d 939, 636 P2d 814 (1981); Swartz v. Swartz, 412 So2d 461 (Fla.App. 1982).]
Mcreover, a significant body of case law holds that a default judgment entered against a
defendant in the military is merely voidable and not void. [Radlinski v. Superior Court of
Santa Barbara County, 186 Cal.App.2d 821, 9 Cal.Rptr. 73 (1960); Courtney v. Warner, 290
So2d 101 (Fla.App. 1974); 35 ALR Fed. 649.] The Courtney case is particularly
interesting; it holds that a default judgment entered by a Tennessee court is entitled to
full faith and credit in Florida despite the defendant's allegation that the plaintiff in the
Tennessee action did not comply with the Act.

A defendant in a support action is not entitled to reliet per se as a result of his
military service. Nevertheless, because the Act was designed to prevent prejudice to
military defendants, a plaintiff may have difficulty convincing a judge to proceed with a
support action without the defendant's presence. The argument to the court should
proceed as follows. The only relevant issues are the needs of the children and the absent
parent's ability to pay. The needs of the children can be established at the hearing
through the testimony of the custodial parent. |f the absent parent has been away in the
military for an extended period of time, in most cases he or she will not be able to
contradict the custodial parent's testimony. The attorney appointed on behalt of the
absent parent will be able to cross-examine the custodial parent to the same extent
whether the absent parent attends the hearing or not.

The evidence regarding the absent parent's ability to pay generally will have been
obtained through his or her affidavit, afiswers to interrogatories, or the military discovery
process. No matter what route is taken to obtain the evidence, the absent parent will
have ample opportunity to review the information presented to the court and to prepare a
counterposition should he or she disagree with the plaintiff's evidence. Thus, except in
cases where the children have special needs or the absent parent has an unusual defense to
the obligation, going forward with the hearing on a petition for support without the
attendance of the military absent parent should not be prejudicial, as long as he or she is
represented by counsel.
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REIMBURSEMENT CLAIMS

Nationally, about one-third of new AFDC families are the beneficiaries of a current
support order. Of the remaining two-thirds, about half are cases in which paternity has
not been established. Thus, about one-third of new cases involve children whose
parentage is not in dispute but who, for a variety of reasons, do not have the benefit of an
enforceable support order.

This situation arises for several distinct reasons. Usually, the spouses simply have
separated without benefit of court involvement. Perhaps they do not wish to finalize
their dispute in a divorce; the State in which they made their marital home may make it
difficult and expensive to dissolve a marriage; or the waiting period may be long and
neither of the parties may be inclined to seek temporary relief or access to legal
services. Alternatively, divorce may have been entered, but because the plaintiff-spouse
did not know the whereabouts of the absent spouse, the court was unable to enter a
support order. Whatever the cause, the situation requires the establishment of a support
order.

Due to the excessive caseioads facing most State child support enforcement agencies,
and the several months it can take to locate an absent parent, several thousand dollars in
AFDC and Medicaid benefits may be paid out prior to a case being referred for legal
action. The issue for discussion here is: Is there a legal remedy that allows the State to
seek reimbursement of public assistance paid to an absent parent's family during the
period prior to entry of a current support order?

Statutory Remedies

Several States authorize the |V-D agency to establish enforceable support obligations
through administrative notice and hearing processes. (Administrative processes are
discussed in detail in Chapter 8.) Typically, such a statute will provide that, in the
absence of a current support order, the payment of public assistance to or for an absent
parent's child creates a debt due from the parent or parents in the amount of the AFDC
provided.-2” Other States, such as California, Kansas and Texas,*’ have created a
similar obligation, which may be determined and enforced judicially. In many States, no
statutory treatment of this issue exists, and the attorney must resort to a claim based on
common |aw principles.

The Common Law Remedy

Blackstone frequently is quoted in suppori of the propositior. that no civil action
existed at common law for support of a minor child. [1 Bl. Comm. 449: Greenspan v.
Slate, 12 N.J. 426, 97 A2d 390 (1953).] As the New Jersey Supreme Court points out in its
decision in Greenspan, pp. 391-393, Blackstone's conclusion is not entirely accurate when
applied to the common law as it developed in this country.

As early as 1371, an action existed in the English ecclesiastical courts against the
alleged father of an illegitimate child, both for current support and for reimbursement of
sums the mother expended from her own estate in supporting the child.>” During the
same period, the law courts were applying an agency theory to require a father to repay
third persons who provided necessaries to the father's legitimate children. In England, the
evidence of agency or apparent agency had to be specific. [Greenspan, supra, p. 392,
citing Mortimore v. Wright, 6 M.&W. 482 (Exch. Div. 1840) and Shelton v. Springett, 11

© 85 113



C.B. 452 (Com. PI. 1851).] Both in England and in the United States, common law allowed
third parties to recover for necessaries provided to a man's wife. For this action, no
showing of express agency was necessary.

Many U.S. courts merged these two theories to create a cause of action on behalf of
the mother, as well as on the behalf of third parties, for reimbursement of necessaries
provided to children. These courts either inferred agency from very slight evidence, or
acted as though the action existed in English common law without the agency
requirement. [See Freeman v. Robinson, 38 N.J.L. 383, 384 (Sup.Ct. 1876); Penningroth v.
Penningroth, 71 Mo.App. 438, 441 (1897).] As a result, it is not always clear whether the
decisions infer the existence of an agreement, or whether the agreement is merely a legal
fiction the court employs to enforce the moral duty. There is also some confusion as to
whether the action is an action at law—%" or in equity.””” Whatever the nature of the
claim, it is firmly established in a majority of American jurisdictions. [91 ALR3d 530:
Fanelli v. Barclay, 100 Misc.2d 471, 419 NYS2d 813 (1979); Jenkins v. Jenkins, 246
Pa.Super. 455, 371 A2d 925 (1977); Toy v. Cherico, 367 A2d 651 (Del.Super. 1976);
Franklin v. Julian, 30 Ohio St.2d 228, 283 NE2d 813 (1972); Calig v. Shrank, 179 Conn. 283,
426 A2d 276 (1979) (dicta, recognizing that the action exists in New Jersey); Weinstein v.
Weinstein, 148 So2d 737 (Fia.App. 1963); Dawson v. Dawson, 135 SW2d 458 (Tenn.App.
1939); Jameson v. .Jameson, 306 MW2d 240 (S.D.,1981); Watkins v. Dudgeon, 270 Ark. 56,
606 Swad 78 (Ark.Apr,. 1980); Brown v. Brown, 269 NW2d 819 (lowa 1978); York County v.
Johnson, 20., .deb. 200, 292 NW2d 31 (198("); Mobley v. Baptist Hosp. of Gadsden, 361 So2d
16 (Ala.Civ.App. 1978); Fauntroy v. U.S., 413 A2d 1294 (D.C. App. 1980); Allison v.
Fulton-Dekalb Hosp. Auth., 245 Ga. 445, 265 SE2d 575 (1980); Lane v. Aetna Cas. & Sur.
Co., 48 N.C. App. 634, 269 SE2d 711, rev. den. 276 SE2d 916 (1980); Marks v. Mitchell, 90
W.va. 702, 111 SE 763 (1922); Hartley v. Ungvari, 318 SE2d 634 (W.Va.Sup.Ct.App. 1984).]

Under the common law theory, a claim for reimbursement of necessaries accrues
against a child's father to any person who has provided the child with food, shelter,
clothing, medical attention, or education. [Hooten v.Hooten, 15 SW2d 141 (Tex.Civ.App.
1929).] The cause of action looks to the past, not the future. In most jurisdictions, a
statutory support order substitutes for the common law obligation, at least as to the
children's mother. The statutory support order looks to the future and acts to limit any
future recovery by the custodial parent to the amount of the order. [Lodahl v. Papenberg,
277 SW2d 548 (Mo. 1955).] The effect of an existing current support order on the claims
of third parties varies from jurisdiction to jurisdiction. [91 ALR3d 561.] As pointed out
above, this discussion assumes no support order.

The common law claim in the IV-D context. A claim for reimbursement of
necessaries may be useful to the IV-D agency in the following situations:

° An action is being pursued to establish a current support obligation, and the
AFDC case has been open for a number of months prior to the filing of the
support action.

° A paternity action is being pursued, and the AFDC case has been open for a
number of months.

° The AFDC case that formed the basis of the IV-D referral has closed, and the
case promises good collection potential.

% 114



° An enforcement - .ction has produced a collection (for instance, a Federal tax
refund interception), and the absent parent responds with a collateral attack, or
other challenge, on the order which forms the basis of the collection.

Some argue that the addition of the common law claim to a IV-D aygency''s arsenai of
collection weapcns would have littie effect. After all, it is difficult enough to collect
current support from the majority of absent parents pursued by the IV-D Program. In
addition, the burden of repaying the agency for past assistance often would limit the
absent parent's ability to pay current support. Such an argument is misleading, however;
common law claims can strengthen the agency's negotiating position in every case and
allow cases to be worked that would otherwise be shelved. The last two situations noted
above are particularly good examples. The agency already has spent time and effort on
these cases, and the common law claim may turn this effort into collections instead of
frustration.

In evidence of the usefulness of the common law claim in the IV-D context, at least
three State child support enforcement agencies have obtained appellate decisions which
establish the vitality of the claim on behalf of the State. In State Division of Family
Services v. Clark, 554 P2d 1310 (Utah 1976), the Utah Supreme Court held that the State
may recover amounts of public assistance provided in the past despite the lack of a
support order for the period in question. The court noted that the parent's obligation is
rooted in natural law as an implied promise contained in the marriage contract. The
obligation runs to the children, but when a third party comes forward and assumes the
parent's responsibility, that party becomes subrogated to the child's right and may obtain
reimbursement. [Clark, supra, p. 1311.] The court did not address the specific issue of
whether the State may qualify as a "third party" under the common law rule, but simply
assumed no impediment.

The Montana Supreme Court also treated the issue ir the case of Staie by and
through Department of Social and Rehabilitative Services v. Hultgren, 168 Mont. 257, 541
P2d 1211 (1975). There, the decision specifically held that the State agency that assumes
the support responsibility qualifies as a third party under the commecn law rule and is
entitled to reimbursement. [Also see State Division of Family Services v. Hollis, 639
Swad 389 (Mo.App. 1982).] 'n addition to making a claim against an absent parent under
the third party liability theory. it would seem to be possible to asser* the claim through
the custodial parent via the assignment of support rights required of all AFDC recivients
by 42 USC 602(a)(26).

Elements of the cause of action. In the majority of jurisdictions, the elements of
the cause of action are simple to allege and establish. At common law, the obligation ran
to the father and simply stated that he was liable to reimburse any third party who came
forward to supply reasonable and necessary support for his wife and/or children. The
elements of the cause of action were as follows:

° Paternity in the defendant
o No court order for support entered by any court
° His failure to provide support

° Provision of support by the plaintiff
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° Necessity
° Reasonableness of the support provided.

In the majority of States, the cause of action remains as set forth here, except that it
presumably extends to claims against mothers as well as fathers, at least in States which
have enacted an equal rights constitutional amendment. [91 ALR3d 530.] However,
courts in a few States have added requirements that create obstacles for the IV-D
programs, such as:

L A requirement that the plaintiff first demand that the absent parent meet the
obligation prior to assuming it and seeking reimbursement [McSwain v. Holmes,
269 S.C. 293, 237 SE2d 363 (1977)]

° A requirement that the plantiff expect reimbursement at the time the
necessaries are provided [Re Altmann's Will, 149 Misc. 115, 266 NYS 773 (1933)]

° A requirement that the plairtiff show that the absent parent had the financial
ability to pay during the period for which reimbursement is sought [Holt v. Holt,
42 Ark. 495 (1983)]

L A requirement that the fault of the separation not be the custodial parent's.
[State] ex_rel. Division of Family Services v. Standridge, 676 SW2d 513 (Mo.
1984).

One other potential problem concerns the issue of the custodial relative's portion of
the public assistance grant in those States that consider the needs of the custodial
relative in the AFDC budgeting process. If the absent parent owes no duty of support to
the custodial relative, it is arguable whether the absent parent has an obligation to repay
the entire amount of public assistance. The counterargument here is that the eligibility
for public assistance is based on the children. Taking into account the needs of the
custodial relative, and balancing those needs against the income of the custodial parent,
the State simply is adjusting the amount to be paid to the children according to the
financial situation of the custodial parent. A court uses the same process to fashion a
current support amount. The amount of the public assistance grant which is attributable
to the needs of the custodial relative, when reviewed in this light, is no more for the
custodial parent than would be the analogous portion of a judicial order for current
support.

The common law reimbursement for necessaries remedy still exists in a majority of
American jurisdictions. It can increase the effectiveness of the |V-D Program by allowing
the State or local jurisdiction to recover child support from a parent for a period of time
in the past during which no support order was in effect. Also, it can increase the
bargaining position of the IV-D agency when negotiating the establishment of a current
support obligation. A sample Petition for Reimbursement of Necessaries appears in the
appendix to this chapter as Exhibit 5.3.

TEMPORARY ORDERS
Generally, temporary orders are appropriate for only a small portion of the IV-D

agency's caseload. Temporary orders occasionaily can help expedite a divorce a~tion. In
such cases, an absent parent who has been contesting the action to avoid support
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payments loses any advantage he or she may have gained through delay. Temporary
support orders also are important for securing current support when the State is expending
money for the child(ren) and the divorce action is likely to be lengthy. Once the
temporary order is established, it is subject to all appropriate enforcement remedies.

A motion for temporary orders will come before a judge in one of two ways. Either
the client's attorney will so move or the IV-D attorney will intervene in the divorce
action by filing a petition for temporary support. When intervening in a divorce, the 1V-D
attorney will participate only in setting the amount of child support.

In setting support for the temporary order, the judge is required to consider all
relevant factors in the same manner as for a "permanent" support order. The absent
parent's attorney may raise issues of temporary custody and visitation.®’ However,
these issues should not be relevant to the support action. The IV-D attorney should stress
the limited purpose of the order, the child's best interest, and the interest of the State.

One problem that can arise in pursuing temporary orders i.ivolves the unrepresented
AFDC recipient who is being divorced by an absent parent. The IV-D attorney should
make it clear to the recipient, to the absent parent's attorney, and to the court, that the
IV-D attorney does not represent the recipient's interest in the divorce action. The
AFDC recipient should be counseled to seek representation in the divorce action from
legal services or the private bar.

Under an equal protection argument, several States have begun to issue temporary
support orders in paternity sases. Because the amount of the temporary order is often
higher than the final order, this action often encourages early resolution. Temporary
support in paternity cases is discussed in Chapter 10 of this Handbook.

It should be noted that the common law reimbursement for necessaries action,
discussed above, also is available as an option to reimburse the State for monies paid out
in AFDC for chilaren for whom there was no established support order.

DEFENSES TO ESTABLISHMENT

This section surveys a limited number of defenses that absent parenis submit in
establishment proceedings. Enforcement defenses are covered in Chapter 7. Defenses
peculiar to interstate cases are treated in Chapter 9.

Bad Faith Nonpaternity Defenses

On occasion, fathers of children who were born during their marriage to the mother
will submit a defense of nonpaternity for the purpose of gaining a negotiation advantage
or making the proceeding as cumberscme as possible in the hopes that the 1V-D agency
will drop the action. There are several rules of law which can be used to defeat such an
attempt.

Presumption of paternity. Where the child was conceived or born during the
marriage, or during a marriage which was attempted but failed for technical reasons, the
child normally is presumed to be the legitimate issue of the husband. "In the interest of
stabilizing family relationships, there is a universal, worldwide acceptance of a strong
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presumption of legitimacy in favor of children born in wedlock."2” The extent to
which the presumption is rebuttable varies from jurisdiction tc¢ jurisdiction, and it is
almost impossible for the father to raise in jurisdictions that still recognize Lord
Mansfield's Rule to prohibit a parent from giving testimony to bastardize a child born
during the marriage.2%” In other jurisdictions, the presumption is rebuttable, but the
party attacking the presumption generally has a difficult burder of proof to overcome.
[See, for example, A.G. v. S.G., 199 Colo. 403, 609 P2d 121 (1980); Gross v. Vanlerberg, 7
Kan.Anp.2d 99, 638 P2d 365 reviewed 646 P2d 477 (1981); Smith v. Casey 198 Colo. 433,

601 P2d 632, (1979).]

Legitimation by marriage. Even where the child was not born or conceived during
the absent parent's marriage to the mother, if a marriage follows the child's birth and the
father acknowledges his paternity in writing, many States treat that child, for all
purposes, as though it was born of the marriage. [See Mixon v. Mize, 198 So2d 373
(Fla.App. 1967); Commonwealth v. Roznski, 206 Pa.Super. 397, 213 A2d 155 (1965);
Missouri Family Law, Third Edition, The Missouri Bar (1982), sec. 18.50.) A State's
probate code often treats this topic.

Equitable estoppel or adoption. Even where the father never made an
acknowledgment specific enough to bring into play one of the above, the father may be
estopped from denying paternity where he has held the child out to the community as his,
and the child has relied on this implied acknowledgment. [See Watts v. Watts, 115 N.H.
186, 337 A2d 350 (1975); Drake v. Drake, 43 SW2d 556 (Mo. 1931); Missouri Family Law,
Third Edition, The Missouri Bar (1982), sec. 18.5i.]

The Runaway Child

The obligated parent may argue that when he or she is willing to provide a home for
the child and the child voluntarily leaves that home, the parent should not be made tc pay
support. Nevertheless, these circumstances do not absolve the responsible parent of his or
her legal obligation to pay child support. However, a noteworthy exception is when a
court orders that the child shall not leave home without permission of the court. This is a

common provision in many divorce decrees.*~"

In the case of Virgil v. Virgii, 494 P2d 809 (Colo. 1972), the fact that the mother had
removed the children from Colorado without the father's consent did not relieve the
father of his duty to support the children. Other cases hold that a parent may be found
criminally responsible for his or her failure to support his or her child, even though the
child is living apart from the parent without the parent's consent. [Bennefield v. State, 4
SE 869 (Ga. 1888); Moore v. State, 57 SE 1016 (Ga. 1907); Commonwealth v. Donovan, 220
SW 1081 (Ky. 1920); State v. Sutcliffe, 25 A 654 (R.l. 1892); Beilfuss v. State, 126 NW 33
(Wis. 1910); and Bowen  State, 46 NE 708 (Ohio 1897).]

Release Agreements

Generally, an agreement between the parents of a child made outside the courtroom
which absolves the noncustodial parent's support obligation is invalid.22” [In re
Marriage of Goodrich, 622 SW2d 411, 413 (Mo.App. 1981); Storey v. Ward, 258 Ark. 24,
523 SW2d 387 (1975); Elkind v. Byck, 67 Cal. Rptr. 404, 439 P2d 31b (1968); Barnett v.
Barnett, 243 A2d 51 (D.C.App. 1968).]
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Most courts hold that parents cannot bargain away the children's right to continuing
support in accordance with their needs and the parent's ability to provide support. This is
true even where the agreement is contained in a previous settlement which was
incorporated in to a divorce decree. [Williams v. Williams, 542 SW2d 563, 566 (Mo.App.
1976); Hart v. Hart, 539 SW2d 679, 682 (Mo.App. 1976); Keyes v. Keyes, 9 P2d 804 (Idaho
1932).] However, in some jurisdictions, the custodial parent can release his or her title to
both past and future support but cannot release support belonging to the children. [Ruehle
v. Ruehle, 74 NW2d 689 (Neb. 1956).]

MODIFICATIONS

Many child support orders have been rendered insufficient by the passage of time and
the effects of inflation.22” Others no longer correspond to the real ability of the
absent parent to pay support. The authority of the court to modify child support
obligations has been addressed in several decisions, universally affirming the discretion of
the court to modify its own orders. The Child Support Enforcement Amendments of 1984
require as well that every issued or modified order include a provision for mandatory wage
withholding. [45 CFR 303.100; 42 USC 666(a)(1). See also the discussion of income
withholding in Chapter 6.] In addition, it is now mandatory to include medical support
coverage in all new or modified support orders when it is available. [45 CFR 306.51(b)(1);
42 USC 652(f).]

Jurisdiction

The authority to modify child support orders usually is based on the continuing
jurisdiction of a trial court over the order: "a decree of child support is always
modifiable." [lll.Rev.Stat. 1979, ch. 40 par. 510.] Moreover, a trial court generally has
"inherent jurisdiction to consider future child support in a dissolution proceeding and need
not expressly retain jurisdiction." [In re Marriage of Petramale, 58 Ill.Dec. 537, 1021
I11.App. 1049, 430 NE2d 569 (1981).] This is true even where the absent parent no longer
resides in the jurisdiction. [See Carlin v. Carlin, 620 Or.App. 350, 660 P2d 204 (1983),
citing cases from Arizona, Arkansas, Colorado, lIllinois, Louisiana, Maryland, Minnesota,
Mississippi, New Hampshire, Ohio, and West Virginia.]

As a general rule, ail orders are subject to modification, at least as the order applies
to the future. Even where an agreement intended to be determinative was entered and
incorporated into the final decree, the Supreme Court of Indiana held that this did not
prevent modification, stating:

. . . the fact that a child support order has been entered pursuant to
the terms of a settlement agreement, even where, as here, it is
intended as forever determinative by the parties, is of no
consequence to the question whether the order should subsequently
be modified. [Meehan v. Meehan, 425 NE2d 157 (Ind. 1981). See
also Burks v. Burks, 427 NE2d 353 (lll.App.Ct. 1981); Lacassagne v.
Lacassagne, 430 So2d 818 (La.App. 5 Cir. 1983).]

Criteria

The genera! requirement for modifying orders is "changed circumstances so
substantial and continuing as to make the terms [of the original order] unconscionable."
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[Uniform Marriage and Divorce Act, Sec. 316(a).] The petitioner requesting modification
is responsible for proving such a change in circumstances. [In re Marriage of Roth, 55
ll.Dec. 271, 99 ill.App.3d, 426 NE2d 246 (1981).] In determining whether or not such a
change has occurred, the reievant times are the date of the decree or the time of the last
prior modification and the time of petition for modification. [Strauss v. Strauss, 619
SWad 18 (Tex.Civ.App. 1981).]

Courts have reached various decisions about what constitutes a substantial and
continuing change in circumstances. The major elements that have been used to
differentiate such circumstances have been: which parties to the order are affected:
what kinds of change qualify as substantial and continuing; and which standards can be
used to evaluate the current order?

Many jurisdictions have found sufficient justification for modification in a substantial
change in the absent parent's financial position since the date of the current order.

Our question, then, is whether a material and substantixl change in
both circumstances, the ability of the parent to contribute and the
needs of the child, must be shown, or whether a material and
substantial change in only one of the circumstances, the ability of
the parent to contribute, is sufficient to justify modifying an order
providing for the support of a child. We hold that a material and
substantial change in only one circumstance, the ability of the
parent to centribute, is sufficient to justify modifying an order
providing fcr the support of a child. [Holt v. Holt, 620 SW2d 650
(Tex.Civ.App. 1981).]

Other courts have held that an increase in the father's ability to pay is insufficient
alone to justify modification. [In re Marriage of Hughes, 635 P2d 933 (Colo.App. 1981).]
These courts have held that it is necessary to show not only that the absent parent's
situation has changed but also that the needs of the children have changed: "the parent,
in seeking an increase, has a twofold burden--he or she must prove (a) the children's need
for additional support and (b) the other parent's ability to pay more than the amount that
was originally fixed in the order presently under review." [Bates v. Bates, 440 A2d 724
(R.l. 1982). (Emphasis added.)] To meet such a burden, it is often necessary to prove the
needs of the children and financial situations of the parents at both relevant times.
[Flynn v. Flynn, 433 So2d 1037 (Fla.App.4th Dist. 1983).]

Generally, to justify a modification, the change in circumstances must be something
that the court has not and could not have anticipated. [Bilosz v. Bilosz, 441 A2d 59 (Conn.
1981).] This sometimes is based explicitly on the interpretation of the order and the
principle of res judicata, which prohibits the relitigation of issues already decided. A
Maryland court of appeals explains:

Any issue that was litigated or could have been litigated in the
divorce proceeding may not be relitigated in a subsequent petition
to modify the support. The basis of a petition to modify child
support may only be an issue that was not and could not have been
raised earlier, viz., a change in the circumstances of the parties.
[Reese v. Huebschman, 50 Md.App. 709, 440 A2d 1109, 1111 (1982).]

What constitutes a change in circumstances sufficient to modify the order depends on
the State. Colorado seems to lay the heaviest burden on the movant, i.e., to show that
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the order currently in effect is "unconscionable." [In re Marriage of Anderson, 638 P2d 82
(Colo.App. 1981); In re Marriage of Hughes, supra.] Alaska has accepted the lightest
criteria, that "there was a 'change' in the sense that there may have been a mistake in the
assumption made when the decree was entered" and "that lack of sufficient funds to
permit the custodiai parent to do an adequate and reasonable job in providing for the best
interests and welfare of the children was something which was both material and
substantial." [Headlough v. Headlough, 639 P2d 1010, 1013 (Alaska, 1982).]

Most other courts have adopted a middle position on the issue, although the discretion
allowed the trial court may lean toward one of the positions described above. For
instance, a Missouri appellate court found that there was no abuse of discretion in failure
to modify in the absence of evidence that the order was unreasonable. [Henderson v.
Henderson, 622 SW2d 7 (Mo.App. 1981).] Generally, there is a heavier duty invoived in
establishing the need for modification if the obligation results from a voluntary
agreement incorporated into the decree. [Reese v. Huebschman, supra; Bish v. Bish, 404
So2d 840 (Fla.App. 1981).]

Several other criteria for modifications also have been addressed. A common
concern is the extent to which the court may take the passage of time, in itself, as
constituting a change in circumstances. Williamson v. Chapell, 408 So2d 134
(Ala.Civ.App. 1981), holds that the effects of inflation and increased needs of the children
because of increased age justify an upward modification. [C. Vinson v. Vinson, 628 Sw2d
376 (Mo.App. 1982).] On the other hand, a Colorado court has held that, although inflation
is a factor properly to be considered in the modification of an order, the specific effects
of inflation on the needs of the child must be shown. [In re Marriage of Hughes, supra;
Carpenter v. White, 624 SW2d 618 (Tex.App. 1981).] The increased age of the children is
not, in itself, sufficient to justify modification.

Other courts have held that something beyond the mere passage of time is required,
although the discretion of the trial judge in specific cases is usually granted deference.
However, an evidentiary hearing invariably is required before deciding that a modification
is in order. [In re Marriage of Smith, 641 P2d 301 (Colo.App. 1981). (Trial court erred in
reversing master without evidentiary hearing.)]

A modification proceeding is a two-step process. First, the court determines
whether a modification is appropriate, as discussed above. Next, the amount of the new
obligation is determined. [Brothers v. Vickers, 406 So2d 955 (Ala.Civ.App. 1981).]

The criteria for determining the amount of the new obligation have been held to be
generally the same as those which governed the establishment of the initial order.

Once a trial court determines that there has been a substantial
change in the financial circumstances of one of the parties, the
same criteria that determine an initial award of alimony and support
are relevant to the question of modification. . . . These require the
court to consider, without limitation, the needs and financial
resources of each of the parties and their children, as well as such
factors as health, age, and station in life. [Hardisty v. Hardisty, 439
A2d 307, 311 (Conn. 1981). (See, however, In re Marriage of
Anderson, supra).]
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Other issues relevant to the modification of an initial order include the obligations
incurred by the absent parent toward a second family and whether earnings capacity, as
distinct from actual earnings, is to be considered. Most courts explicitly consider the
responsibilities toward a second family in assessing ability to pay increasec child support,
although these do not justify failure to provide adequately for the first family.

Further, the subsequent remarriage of a divorced husbanc'. as his
own voluntary act, is not of itself a circumstance which justifies a
[downward] revision of maintenance . . . While children of a second
marriage can be a consideration in revising maintenance payments,
we cannot unreasonably curtail or ignore the necessities or wants of
the first wife and child. [Vyskocil v. Vyskocil, 54 |ll.Dec. 873, 99
il.App. 391, 425 NE2d 1090, 1093 (1981).]

Similarly, in Openshaw_v. Openshaw, 639 P2d 177 (Utah 1981), the Utah Supreme
Court held that an absent parent's support of step-children is a factor to be considered
during a modification proceeding.

The effect of a substantial decrease in an obligor's ability to pay depends on the
extent, nature, and cause of the decrease. Unemployment, or other finaricial downturn,
does not entitle an obligor to a automatic di wnward modification. [Morisch v.
Morisch,--- NW2d —--, 10 FLR 1697 (Neb. 1984).] This is particularly true if the decrease
in ability to pay results from the obligor's voluntary acts. He or she may not escape
responsibility by veluntarily declining to work [Boyer v. Boyer, 567 SW2d 749 (Mo.App.
1978)], by deliberately limiting his work to reduce his income [Butler v. Butler, 562 Sw2d
685 (Mo.App. 1977)], or by losing a job because of his criminal behavior [Noddin v. Noddin,
455 A2d 1051 (N.H. 1983)]. In these circumstances, most courts will consider the obligor's
earnings potential to determine whether a modification is warranted. [Bilosz v. Bilosz,
supra; Johnson v. Johnson, 441 A2d 578.]

Automatic Modifications

Attorneys and judges recently have begun to try to craft support orders that
automatically adjust to changes in the parties' relative financial conditions, and for
increases in the needs of the children that so often accompany their growing older.%%”
These attempts have taken two forms: (1) orders that are based on a percentage of the
obligor's income and (2) orders that self-adjust based on changes in the Consumer Price
Index (CP!) or some other measure of changes in living expenses.

Percentage of income orders have not found favor in appellate courts due to their
reliance on tax returns, pay stubs, or other poor reflectiors of the obligor's income, and
because they do not account for other relevant changes. such as the needs of the children
or the custodial parent's financial situation. [Lewis v. Lewis, 450 So2d 1123
(Fla.Dist.Ct.App. 1984); In re Meeker, 272 NW2d 455 (lowa 1978); DiTolvo v. DiTolvo, 131
N.J. Super. 72, 328 A2d 625 (1974); Breiner v. Breiner, 195 Neb. 143, 236 NW2d 846 (1975);
Stanaway v. Stanaway, 70 Mich.App. 294, 245 NW2d 723 (1976). Contra, see Edwards v.
Edwards, 99 Wash.2d 913, 665 P2d 883 (1983): and Heinze v. Heinze, 444 A2d 559 (N.H.
1982).]

Orders that base the automatic adjustments on various factors, not merely the absent
parent's .accine, have fared better. Courts in several States have upheld orders providing
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tor adjustments based on changes in the CP|. [Branstad v. Branstad, 400 NE2d 167
(Ind. App. 1980), In re Marriage of Stamp, 300 NW2d 275 (lowa 1981); Orman v. Orman, 344
NW?d 415 (Minn. 1984).] These decisions have noted that changes in the CP| provide a
better measure of changes in the financial situation of all the parties to the action, that
the CPI provides a readiiy ascertainable objective measure, and that such an approach
onhances rudicial economy.

One major problem with both approaches occurs in States that automatically grant an
unpaid support payment the status of a judgment when its due date passes. Automatic
judgment status, discussed in Chapter 6, allows execution to issue without a hearing. (The
theory 1a that the amount of the judgment is readily ascertainable from the face of the
support order, and thus a hearing would serve no useful purpose.) Clearly, automatic
)igreents and escalator ciauses are theoretically and practically incompatible.
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EXHIBIT 5.1

IN THE CIRCUIT COURT OF COUNTY
STATE OF -
Plaintiff, Case No.

vs. PETITION FOR SUPPORT

Defendant.

- Nt N it Nt

The Plaintiff, being duly sworn, states as follows:

1. Plaintiff has been a resident of County, P
continuously since

2. Plaintiff and defendant were married on the day of ,
19 . in ,

3. The following children were born of that marriage:

Name Age Birthdate Birthplace

4. The parties have been living separate and apart since

5. The plaintiff is the mother of said children and has provided reasonable
and necessary expenses for the care and maintenance of the minor
child(ren) since ., in the amount of §$

6. Defendant is an able-bodied man who is gainfully employed as
a and is earning a salary.

7. Defendant has refused to contribute any amount to plaintiff for the
support of the above-named children.

8. hundred dollars ($ ) per month per child or a total
of hundred dollars ($ ) per month is a reasonable amount for
defendant to contribute for the support of his child(ren).

WHEREFORE, the plaintiff prays for this court to enter an order granting the
following relief:

1. That defendant be ordered to provide hundred dollars ($ ) per
month, for the support of the above-named child(ren) until they reach the
age of majority or ctherwise become emancipated.

2. Plaintiff be awarded a judgment in the amount of $
for the past expenses in rearing the child(ren).
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3. For such other relief as the Court deems just.

DISTRICT ATTORNEY

BY ASSISTANT DISTRICT ATTORNEY
ATTORNEY FOR PLAINTIFF

VERIFICATION
Plaintiff, being duly sworn, says that this complaint is true to the

plaintiff's own knowledge, except as to matters stated on information and
belief, and as to those matters, plaintiff believes them to be true.

PLAINTIFF

Sworn to and subscribed before me on this day of . 19

Notary Public
My commission expires
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ERIC

Aruitoxt provided by Eic:

Exhi

bit 5-2*

Income and Expense Declaration

Aevised Eftective January 1, 1980

ATTORNEY OR PARTY WITHOUT ATTCRNEY (NAME ANO ADORESS) TELEPHONE NO rto- COURT USE ONLY
ATTOANEY FOR (NAME)
SUPERIOR COURT OF CALIFORNIA. COUNTY OF
STAEET ADDRESS.
MAINLING ADDRESS.
CITY AND 21P CODE
BRANCH NAM:
MARRIAGE OF
PETITIONEA
RESPONDENT
INCOME AND EXPENSE DECLARATION CASE NUMBER:
CIOPETITIONER (CJRESPONDENT
GROSS MONTHLY INCOME Petitioner Respondent DEDUCTIONS FROM GROSS INCOME Petitioner Respongent
1. Salary & wages (Incluce
commssions. bonuses and 12. Statescometaxes . ... |$ ]S
overme) .. ... ... .}$. .o N £ T
13, Feoeral income taxes . S H
2. Pensions & retrement . |S. . ... S s .
14 Sociat Secunty S N
J. Social Secunty . . [ S A TN
4. Disabuity and unemployment 15, State disability wsurance H s
benehits s o s :
S. Public assistance (Welfare. 16, Meoical and other insurancs | $ S
AFOC p3yments.etc) . . .|S .. .. . [ S
17 .Union and other dues . S . S
8. Chuldsspousal support . . . .{S. .. . ... 18 :
18. Retwement and penswon fund . § § . S
7. Oividenas and interest . | $ . I & )
8. Rents {gross receidts. less 19, Savings plan . s s
cash expenses; attach
schedute) . . RE I . [ 7N 20. Other ceductions (Specity) ] H
9. Contributions to housshold
sxpenses from other sources.| $ . s 21, TOTAL DEDUCTIONS . 3 S
10 lncome from alt other
S0UrCes (Gross recipts. less 1. TOTAL GROSS MONTHLY
cash expenses: antch INCOME (from ling 13). . S, S
scheaule) .. .. .. .]$. A § 21, TOTAL DEDUCTIONS
(From line 21): S H
11.  TOTAL GROSS 22. NET MONTHLY INCOME
MONTHLY INCOME . . $ .18 {line 11 minus ting 21) $ S
23. Withholding intormation 8. Numblr'ol exemptions Cisimed: b. Marital status:
24. Cenain property under the control of the parties
Petitioner Respondent Petitioner Resoondent
2. Cash & checking accounts] $ . .. ... . .. $. . ... €. Stocks, bonds. hie insurance.
b. Savngs & credit umon other liqud assets. s . N
acourts. . . A T S kA d. TOTAL {2¢2.0.c) | P $
The Geclaralion under penaity of penury Must De signed in Calformg o 1 8 stala thal authonZes uUse of 3 declaranon 1 PIaCe of 8n aMmdavit. Olherwss
40 st 18 required. . 761101 (Rev. 1-80| PS 421 1285.50
Form Rule 123550 RDO4t N
m‘.ﬁ"é’ot‘;-&'..c..m. INCOME & EXPENSE DECLARATION

(FAMILY LAW)

*Source:

Los Angeles, California, County Family Support Representative

Establishment Training Manual, Vol. iil, pp. 14-47.
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25. List the name. age. and reiationsnip of all merabers of the housenoid whOse expenses are inCluded below

MONTHCY EXPENSES Petitioner Responaent Petitioner Responoent
26, Rssidencs payments . Chig/300usal support (prisr
2 Rent or mortgage H . .18 . marnage) . H H
b Taxes & inswance . H .18 . 35. Scnool . . . H
€. Mantenance .18 . H 38, Ententarment H H
2. Food & household supplies . | $ H 37 Inciderais. S $
3. Trangunation & auto
28 Utitities & teiephone ]S . B I S e200n.e8 (ingurance. §as.
od, repair) . H S
Launary & cleaning . s . R } 3. Instaliment payments (Insert
lotal and itemuze betow at € $ b
2. Clotrung 18 . H
31 Medical foentdd .. . |S. R
32 insurance (life, heaith .
accdent, elc) . s, . ' 4. Other(specity) . . .. . . | S 1S
3 Owdcare . H N 41, TOTAL MONTHLY EXPENSES | . . . s

42. ITEMIZATION OF INSTALLMENT PAYMENTS OR OTHER DEBTS ) Continued on attachment 42,

CREDITOR'S NANE ron :‘.?:‘JE‘:¥ BALANCE

43. (T] ATTORNEY FEES HAVE BEEN REQUESTED.

3. | have paid my attarney for fees and costs the sum of $ . . b. My arrangement for attorney fees and
costs is:

’ (.Fnﬁ u rypo rw.n-'o' Anomq) ) (Signature of Attorney)

! declsre under penaity of perjury that the loregoing, Including any artachmenl, i3 true and correct and that this
declaration i1s executed at (place):. . o Lo L. . . R .. Calitornia,
on (date):

’ (’.n.n u type name o- Docwuu) o ) (Sgnatwre of Declasant)
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State of ex rel.
(IV-D Agency)

EXHIBIT 5.3%

IN THE CIRCUIT COURT OF COUNTY
STATE OF

. Plaintiff,

vs.

Case No.

PETITION FOR REIMBURSEMENT
OF NECESSARIES

)
)
)
)
)
)
)
)
)

, Defendant.

Comes now Plaintiff and states: that plaintiff is an exzecutive agency of
the State of » authorized by to administer the State
Aid for Families with Dependent Children (AFDC) Program, and by

to establish and enforce support obligations owing to dependent children.

That defendant currently resides at

That is the mother and defendant is the father of the following
minor child(ren):

Name Age Birthdate Birthplace

That the above-named mother and child(ren) were eligible for and received
public assistance from plaintiff in order to provide necessary support for
the same above-mentioned child(ren), for a period beginning .
19 _ , and ending » 19 .

On ., 19 . ., the mother of the
aforementioned child(ren), assigned to plaintiff any and all rights to
support for the aforementioned child(ren), which assignment is attached,
incorporated into, and hereby made a part of this petition.

This assignment remained in effect for the period beginning P
19, and ending , 19 ., so that all support
rightfully due from defendant during said period was and is assigned to
plaintiff.

That during the period beginning . 19 , and ending ,
19, defendant failed to provide fair and reasonable support for the
above-named child(ren) according to their needs.

*Source: Missouri Prosecutor's Deskbook, Form 43-15.
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8. That the amount paid by plaintiff to defendant's child(ren) from
19_ , to » 19, is $§___ » and that this represents a
fair and reasonable amount necessary to provide for the support of the
aforementioned minor child(ren).

WHEREFORE, plaintiff prays for an order directing cdefendant to pay to
plaintiff the gsum of § ' to reimburse plaintiff for necessaries of
support provided by plaintiff during the period » 19,
to ., 19 » and for costs of this action and such other relief
as this court deems fit.

District Attorney

By Assistant District Attorney
Attorney for Plaintiff
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CHAPTER 6
Enforcing Child Support Obligations

INTRODUCTION

Since 1975, Federal regulations have required each State IV-D agency to employ
contempt proceedings, garnishments, executions on real and personal property, and other
remedies when appropriate. [45 CFR 303.6]1 The Child Support Enforcement
Amendments of 1984 expand the list of remedies that must be made available to and used
by State IV-D agencies. This chapter surveys the enforcement remedies available to the
child support attorney in most jurisdictions. The goal of each section is to explain the
remedy, identify legal and practical concerns for each remedy, and report relevant case
law from across the county. Sample forms for the more frequently used remedies appear
in the appendix at the end of this chapter. In addition, the mandatory practices called for
by the Child Support Enforcement Amendments of 1984 are discussed in depth.

The remedies are not sequenced in order of importance or usefulness, except for the
placement of income withholding at the outset of the chapter. If income withholding is
not possible for an individual case, for example, if the absent parent is unemployed, the
child support attorney should assess the appropriateness of other remedies. Program
attorneys must refrain from always using the same remedy (e.g., contempt) regardless of
the facts of the case. The Child Support Enforcement Amendments of 1984 require that
States develop and implement guidelines for determining whether tax refunds should be
intercepted, real and personal property liens should be imposed, security should be
required, or information should be provided to consumer reporting agencies in a given
case. [42 USC 666(a).] Child support attorneys should develop similar guidelines for use
with other available rernedies as well.

In addition to income withholding, this chapter covers judgments, liens against real
and personal property, levy and execution, garnishment, Ccivil contempt, criminal
contempt, criminal nonsupport, interception of Federal and State tax refunds, bonds and
other forms of security, equitable remedies, reports to consumer reporting agencies, full
collection services by the Internal Revenue Service (IRS), mandatory military allotments,
and statutory examination of a judgment debtor.

INCOME WITHHOLDING

Child support obligations have been enforced with various forms of income
withholding throughout most of our Nation's history. Over the years, many States have
used wage garnishments effectively. However, even where garnishment procedures are
summary and wage exemptions are limited the temporary nature of the garnishment
remedy is often unsatisfactory. In the 1970s, many States enacted statutes authorizing an
employer to withhold a portion of an obligor's paycheck each pay period and send it to the
court that entered the order or directly to the family. Early versions of these statutes
merely recognized the validity of voluntary wage assignments, and required employers to
honor such assignments. As child support enforcement experts employed the concept
more frequently, State legislatures began to enact statutes that authorized courts to
order obligors to make wage assignments. Most often, judges would order an involuntary
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wage assignment as a conditiun of purgation after finding the obligor to be in contempt
for failure to comply with the support order. This proved to be such an effective remedy
that many State legislatures revised their statutes to expand the definition of wage to
include other forms of income and to require judges to order involuntary wage
assignments in certain circumstances.

Wage and income withholding is a superior enforcement mechanism because it
extends into the future. It also allows for arrearages (as well as current support) to be
collected in installments that do not preclude the obligor from meeting his or her
minimum financial requirements.

In 1984, Congress recognized the efficacy of income withholding by enacting 42 USC
666(a)(1) and (b), which require States to enact statutes that provide for mandatory
income withholding in most IV-D cases where the obligor is in arrears ard his or her
employer has been identified. The new Federal statute is very specific, both substantively
and procedurally, in order to assure that State legislatures enact income withholding
provisions that are effective, efficient, and that fully protect the rights of all affected
parties. The requirements are based on the collective experience of the States that have
enacted and implemented large-scale income withholding provisions.

The Federal statute requires that, effective October 1, 1985, income withholding be
the preferred remedy. After that date, "all child support orders which are issued or
modified in the State will include a provision for withholding from wages, in order to
assure that withholding as a means of collecting child support is available if arrearages
occur without necessity of filing application" with the State child support enforcement
agency.™” Clearly, this requirement applies to all support orders that are established in
the State, regardiess of the nature of the proceeding (i.e., divorce, separate maintenance,
paternity, adult abuse, Uniform Reciprocal Enforcement of Support Act, etc.) and
regardless of who brings the action. This provision was intended to permit someone other
than the IV-D agency to initiate wage withholding (e.g., a private attorney or a custodial
parent, pro se) and to make effecting the withholding easier for new |V-D cases in which
an order already exists. A few States have gained special exemption from immediately
effecting wage withholding procedures.

Most existing statutes that contain such a requirement call for a conditional
withholding provision to be included in the support order itself. Such a provision fulfills a
dual function. First, it encourages the obligor to comply with the support order
voluntarily. Second, it informs the obligor regarding the consequences of noncompliance
in advance, thus lessening the degree of notice to which be or she may be constitutionally
guaranteed at the time when the withholding is initiated.

In addition to requiring that a provision be included in every new or modified order,
the Federal statute requires that income withholding be effected in every case worked by
the IV-D agency in which an appropriate delinquency occurs.Z” The statute allows the
State some flexibility in determining what the "triggering event" will be, but State law
must provide for withholding no later than the "date on which the payments which the
absent parent has failed to make under such order are at least equal to the support
payable for one month."?” The absent parent may request that the withholding begin at
an earlier date.

The Act requires that the withholding occur "without the need for any amendment to
the support order involved or for any further action (other than those actions
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required under this part) by the court or other entity which entered such order."*
"Actions required under this part" refers only to providing notice, resolving contested
cases, distributing collections, and terminating withholdings. This provision was
apparently intended to remove all discretion from the court or agency administering the
withholding procedure as to whether withholdin/g should occur in a case, and to prevent

State law from requiring a hearing in all cases.®

The Federal statute allows State due process requirements to dictate the extent of
the notice to be provided to the obligor after the triggering event occurs; the statute
requires that notice be given on the triggering date. As a general rule, the absent parent
will be entitled to an advance notice regarding the alleged delinquency and the
withholding procedure. The notice, where required, must inform the absent parent:

° Of the amount of overdue support owed
] Of the amount that will be withheld
° That the withholding applies to any current or subsequent period of employment

° Of the procedures available for contesting the withholding and that the only
basis for contesting the withholding is a mistake of fact

° Of the period within which the absent parent must contact the State in order to
contest the withholding and that failure to contact the State within the
specified time limit will result in the State notifying the employer to begin
withholding

L Of the actions the State will take if the absent parent contests the withholding,
including the procedure to resolve such contests.£”

The requirement of advance notice does not apply to States that had a withholding
system in effect on August 16, 1984, providing for other, and presumably lesser, forms of
notice. For instance, the wage withholding statutes in effect in MissouriZ’ and
California®” on that date provide for notice to the employer, who is to notify the absent
parent and continue to hold the portion of his or her wages until a hearing is held and a
resolution is achieved.

At the hearing, the only ground on which the absent parent may contest the
withholding is "mistake of fact." The Act does not define mistake of fact, but the report
issued by the House Ways and Means Committee indicates that this was meant to be a
very restrictive concept:

Such mistakes of fact would include, for example, e:i.ors in the
amount of current support owed, errors in the amount of the
arrearage that had accrued, or mistaken identity of the alleged
obligor. This provision is not intended to waive the withholding
requirement if the obligor paid the past-due support after receiving
notice that withholding was being implemented. The obligor could
not contest the proposed withholding on other grounds such as the
inappropriateness of the amount of support ordered to be paid,
changed financial circumstances of the obligor, or lack of
visitation. These issues are important, but nonpayment of support
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should not be used to obtain relief with regard to these problems. They
should be pursued independently through separate legal actions.>”

Within 45 days of the date the advance notice is issued, the State must provide an
absent parent who contests a wage withholding an opportunity to present his or her case
to the State, determine if the withholding is valid, and notify the absent parent, if
appropriate.2” For States in which the administering agency is the court system, the
hearing generally will be the type of judicial hearing normally provided to a judgment
debtor who contests execution on the judgment, the scope of which will be limited to
mistakes of fact. For States in which an executive agency administers the procedure, an
administrative hearing will be given. The Act does not require a formal hearing. Indeed,

given the limited scope of the hearing, many States may opt for a less formal hearing.

If the results of the hearing allow the withholding to occur, the administering agency
must notify the obligor of the decision and serve a withholding notice, or order, on the
employer within 45 days of the advance notice. The Act limits the amount of information
that may appear in the employer notice to "such information as may be necessary for the
employer to comply with the withholding order."!” The employer must be required to
withhold so much of the parent's wages

. . as is necessary to comply with the order and provide for the
payment of any fee to the employer which may be required under
paragraph (8)(A), up to the maximum amount permitted under
section 303(b) of the Consumer Credit Protection Act (15 U.S.C.
1673(b)). If there are arrearages to be collected, amounts withheld
to satisfy such arrearages, when added to the amounts withheld to
pay current support and provide for the fee, may not exceed the
limit permitted under such section 303(b), but the State need not
withhold up to the maximum amount permitted under such section in
order to satisfy arrearages. [42 USC 666(b)(1).]

The Federal Consumer Credit Protection Act (FCCPA) determines the maximum part
of an individual's aggregate disposable earnings that are subject to "garnishment" to
enforce an order for the support of any person These limits are 50 percent of disposable
earnings for an absent parent who is the head of a household and 60 percent for an absent
parent who is not supporting a second family. These percentages increase an additional 5
percent, to 55 and 65 percent respectively, where the arrearages represent support that
fell due more than 12 weeks prior to the current pay period. [15 USC 1673(b).]

The FCCPA defines garnishment as "any legal or equitable procedure through which
the earnings of any individual are required to be withheld for the payment of any debt."
[15 USC 1672(c).] In addition, the FCCPA preempts less restrictive State laws. [15 USC
1677.] Thus, the Federal requirement will apply even in a State that does not incorporate
the FCCPA limitations into its wage withholding statute. [Marshall v. Dist. Ct. for 41b
Jud. Dist., 444 F. Supp. 1110 (E.D. Mich. 1981); G.M.A.C. v. Metropolitan Opera Assn., 98
Misc.2d 307, 413 NYS2d 818 (Sup.Ct.App.Div. 1980).] States are free to enact statutes
which provide for greater protection of a debtor's disposable earnings. [15 USC 1677;
Cran)e]v. Crane, 417 F.Supp. 38 (E.D. Okla. 1976); Ferry v. Ferry, 271 NW2d 450 (Neb.
1979).
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On receiving the notice, the employer must begin withholding the appropriate amount
of the obligor's wages "no later than the first pay period that occurs after 14 days
following the date the notice was mailed."**” The Act regulates closely the language in
State statutes regarding other rights and liabilities of the employer. For instance, the
employer nwst be subject to fine for discharging any absent parent from employment, or
taking other forms of retaliation, because of a withholding.™2” In addition, the
employer must be held liable to the State for amounts that the employer fails to withhold
as directed. 2"

The Act also requires State law to contain provisions that make it easy for employers
to comply with their responsibilities under the Act. As noted above, the statute may
allow the employer to retain a fee in order to offset some of the cost of the withholding if
the State permits a fee to be deduced.®” Furthermore, the employer must be allowed
to combine all support payments it is required to withhold into a single payment, to be
forwarded to the agency or court with a list denoting the cases to which the payment
applies.’*” The employer need not vary from its normal pay and disbursement cycles in
order to comply with withholding orders,” but it must forward the support payment to
the State, or other designated recipient, within 10 days of the date the employee/absent
parent is paid.~%’

When the obligor changes jobs, the employer upon whom a wage withholding has been
served must be required to notify the court or agency that entered the wage withholding
order and provide specified information,’2” and the State must notify the new employer
to continue withholding from the obligor's wages.2%’ Similarly, State statutes must
provide for terminating wage withholding orders in appropriate circumstances, such as
when all of the children have become emancipated or when it is impossible to forward
amounts withheld to the custodial parent because his or her whereabouts are unknown. "In
no case should payment of overdue support be the sole basis for termination of
withholding."&L”

Other provisions require that the wage withholding be given priority over other legal
processes brought under State law against the same wages of the obligor,2%” and that
the procedure be appiied in interstate cases.Z®’ (Interstate wage withholding is
discussed in detail Chapter 9.) The Act also ailows States to implement statutes which
expand the definition of wages to include forms of income other than those normally
included in the definition.2?

Expanded use of income withholding procedures should change the principal method
of enforcing child support obligations in many States. Moreover, the summary nature of
the process, and the replacement of court hearings with administrative hearings in many
States, will reduce the role of the IV-D attorney in enforcement proceedings in cases
where the obligor is employed and the employer is known. Nevertheless, the |V-D
attorney will continue to have an important role in overseeing the process in many
jurisdictions, especially during the implementation phase. There will be challenges to the
procedure in many jurisdictions as well. For this reason, every |V-D attorney must
become famiiiar with the requirements of the Federal statute and regulaticns, as well as
the procedure adopted by the State in which he or she works.

JUDGMENTS

In most States, child support orders are enforceable by the same means as regular
court judgments. The word order is used instead of judgment because a decree ordering
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support, looks to the future. When it is issued, the order is not a judicial determination of
a "sum certain." Nevertheless, in most States a judgment arises on the date a support
payment is due and not made.Z®” The judgment automatically increases as subsequent
payments are missed. Because any remedy that might be used to enforze the order would
be by definition a postjudgment remedy, the obligor may not be const tutionally entitled
to no)t}ce and a predeprivation hearing. [See Sanchez v. Carruth, 568 P:2d 1078 (Ariz.App.
1977).

In other States, the order is not entitled to judgment status.?®” In these States, it
is necessary to reduce the arrearages to judgment prior to depriving the obligor of his or
her property through an enforcement remedy. The procedure to reduce the arrearage to
judgment can take many forms. The judgment can be established through a special
proceeding filed under the original case number in the same court that entered the
support order. In some States, the judgment must be sought in a court different from the
one that entered the order, because the latter is a court of inferior jurisdiction and lacks
authority to enter money judgments. In these States, it may be necessary to invoke a
formal transfer proceeding, in addition to the enforcement proceeding, in order to get the
case before the appropriate court.

The most common procedure in such States combines the request for judgment with a
contempt proceeding. Exhibit 6.1 (in the appendix to this chapter) provides a sam-le
prayer for entry of judgment. In States where the arrearage obtains the status of a
judgment automatically, the total arrearage can be substantiated simply by referring to
the court's payment record or by presenting to the court clerk an affidavit executed by
the obligee. Once the amount of the arrearage is determined, the amount of the judgment
can be noted on the record, or execution may issue.

A judgment is advantageous in child support cases for the following reasons:

[ A judgment may create a nonpossessory lien against the obligor's property.
(See below for a discussion of the creation and use of judgment liens.)

° The judgment may forestall the obligor's ability to seek retroactive
modification of the arrearage.?.”

° Postjudgment remedies require that less cumbersome procedural protections be
afforded the obligor than do prejudgment remedies. This can be particularly
important in Federal tax refund setoff proceedings. [See Jahn v. Regan, 584
F.Supp. 399 (D.C. Mich. 1984).]

° Should the obligor die, a judgment may be entitled to a higher priority in
probate proceedings than an unliquidated claim for support arrearages. Indeed,
a judgment may be a condition precedent to filing the claim. [See Austin v.
Austin, 364 So2d 301 (Ala. 1978).]

° The burden of proof regarding payment, or other form of satisfaction, may
switch from the obligee to the obligor once the arrearage is reduced to
judgment.

° Reducing the arrearage to judgment may change the applicable statute of
limitation, thereby preserving the collectibility of payments that fell due in the
distant past. Typically, the statute of limitation that applies to judgments is 5
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to 20 years. (See Chapter 7 for a discussion of statutes of limitation as applied
to support obligations.)

° Establishing a judgment may limit the court's discretion as to whether
enforcement remedies may be employed; normally a judgment creditor has a
right to use al! available legal remedies.

° Should the obligor move to another State, the existence of an in-State judgment
allows enforcement to be accomplished in-State where the obligor is employed
by a corporation that "does business" within the State, where he or she is
employed by the Federal gcvernment, or where he or she otherwise has property
or wages that are subject to the jurisdiction of an instate court.

L A judgment is entitled to full and credit in other State courts.

Clearly, States that have conferred automatic judgment status on their child support
orders are one step ahead of States in which arrearages must be reduced to judgment. At
least two States, Oregon and Nebraska, have done so by statute.£®” Child support
enforcement attorneys who believe that automatic judgments could make enforcement
easier should press their legislatures for such an amendment.

LIENS AGAINST REAL AND PERSONAL PROPERTY

The Child Support Enforcement Amendments of 1984 require States to implement
"procedures under which liens are imposed against real and personal property for amounts
of overdue support owed by an absent parent who resides or owns property in the
State."<>” In stark contrast to the wage withholding requirement, the Federal statute
neither defines lien nor provides any guidance as to when a lien must be created. It does
direct States to establish guidelines to determine whether or not to create a lien on a
given case

A3 used here, the term lisn means a nonpossessory interest that a support obligee (or
the State, by virtue of the asiignment of support rights) obtains in a piece of real or
Fa:«0nal property as a result of the entry of a support order, subsequent noncompiiznce by
the obligor, and compliance by thie obligee with all procedural steps required by State law
as to the creation of liens. (Procedural variances that exist in the States will be discussed
below.) This working definition excludes the "wage lien" used in some States (for
example, Maryland?2’) to withhold wages from an obligor, and the possessory lien that a
judgrnent creditor obtains after the sheriff seizes a piece of personal property pursuant to
a writ of execution.

A lien, as used here, refers to a "slumbering" interest that allcws the obligor to retain
possession of the piece of prooerty, but which prevents transfer of the piece of property
unless the lien is satisfied. A lien statute prevents transfer of affected property either
directly (by prohibiting the recording agency from issuing a new title or deed) or
indirectly (by providing that all subsequent interests in the property will be subject to the
len). The latter method is the most common. It works because subsequent potential
purchasers and lenders receive notice of the existence of the lien during the process of
transferring the title or deed. The potential purchaser or lender reacts to this "cloud on
the title” by requiring the obligor to satisfy the lien, or obtain a release from the obligee,
before agreeing to go forward with the transfer or loan. In real property transfers, the
potential purchaser or lender discovers the lien through the title search conducted by the
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title insurance company. Personal property liens require notice to subsequent purchasers
and lenders as well, but the notice usually is provided by way of a note on the title of the
prcperty, or by serving notice on a third party possessor.

Typically, the lien will attach to all of the obligor's real property situated in the
county in which the support judgment was entered and/or has been recorded. In some
States (e.g., New Jersey), judgments are centrally recorded and create statewide liens on
real property. As such, the lien document (if there is one) does not have to refer to
specific property in order to prevent a sale or other transfer. In most States, the lien also
will attach to property attained by the obligor after the lien has arisen.

The lien will last for a number of years, depending on the statute, and generally may
be revived for an indefinite number of additional periods, as long as the underlying
judgment survives. The lien may grow automatically, as the arrearage increases, and even
may take priority over subsequent liens created by other creditors if the statute so
provides.

Procedure to Perfect

Procedures for establishing liens vary among the States. In a few States, the lien
arises automatically upon the entry of a support order and the first incidence of
noncompliance by the obligor. Most States require the obligee to take some affirmative
act to create the lien. This act may be as simple as recording a transcript of the support
order or judgment in an appropriate office of public records (typically the recorder of
deeds for real property and the title agency for personal property), or as complicated as
filing an independent actinon to reduce the arrearage to judgment, obtaining a specific
order from the court establishing the lien as to an identified piece of property, and
directing the appropriate public officiai to note the existence of the lien on the title or
deed.

The most effective procedure adopts a middle ground. The obligee files a certified
copy of the support order, and perhaps attaches an affidavit detailing the amount claimed
to be due and owing as of the date of recording. This latter requirement may not be
necessary where the support order is payable to the court or other public registry such
that the amount of the lien at any point in time can be determined by reference to public
records. In addition to these two documents, it is customary to include a cover documeit
requesting the court clerk, recorder of deeds, or title agency to file the documents and
carry out any steps required by the statute to establish the lien. Exhibits 6.2 to 6.4 are
typical lien forms.

Once the lien is created, the obligee takes no further steps until immediately before
the lien expires. At that point, the statute should prescribe a method to "revive" the
lien. Assuming the case warrants further effort based on established criteria, the lien
should be revived prior to its expiration. Failure to revive the lien may allow the obligor
to dispose of property without having to apply the sale proceeds to his or her arrearage,
and may cost the child support obligee a priority over other lienholders.

Revival procedures vary among the States as weli. Some States still employ the
common law procedure. The obligee must obtain a writ of scire facias from the court
that entered the order (or the court where the lien was created, if not the rendering
court) and attempt service of the writ on the obligor. The issuance of the writ generally
effects the revival, even if it cannot be served until after the initial lien expires, and the
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second lien dates back to the date of the initial lien's creation for priority purposes.
Some States allow a judgment lien to be revived by issuance of a writ of execution at any
time prior to dormancy. In other States, the lien must be revived by a separate "action in
debt," seeking the entry of a new judgment based on the first judgment ancd an allegation
of nonsatisfaction. The lien perfection procedure must be complied with anew in order to
revive the lien. The second judgment lien attaches to property owned by the obligor as of
the date of the creation of the second lien, and the priority of the lien is determined as of
that date.

Satisfaction and Release

Most lien statutes contain provisions allowing for a voluntary lien release by the
obligee, and establishing a procedure whereby the obligor can petition the rendering court
for an order releasing the lien if the obligee refuses to execute a voluntary release. Such
a release can be general or limited to specific property. In order to obtain a court order
releasing the lien, the obligor generally must post a bond, provide other security, or
satisfy the court that releasing the lien will not leave the obligee in an insecure position.

Most liens either will expire of old age or be released voluntarily by the obligee. The
obligor generally requests a voluntary release when he or she attempts to sell the property
or borrow money using it as collateral, and the existence of the lien becomes known to the
purchaser or lender. At this point, the lien becomes a powerful collection remedy. If the
obligor wants to sell the property or obtain a loan, he or she must obtain a voluntary
release of lien as to the specific piece of property involved. (There generally will be
insufficient time and grounds to petition the court for an involuntary release.) Clearly,
the obligee has a great deal of leverage in such a situation, but the obligee should not
prevent the transfer altogether. The sale or loan is likely to produce a pool of funds out
of which a substantial payment on the support arrearage can be made. If the transfer is a
sale, it is likely that the obligor has some equity in the property after prior lienholders
(i.e., mortgagees) are paid off--otherwise the sale price would not be acceptable to the
obligor. If the transfer is a loan or second mortgage, sometimes a portion of the loan
proceeds can be applied to the child support obligation, or other arrangements can be
made that are acceptable to the obligee.

Where the obligee is the custodial parent (non-AFDC cases), the IV-D attorney wiil
need to confer with the parent in order to determine whether or not to release the lien
based on tha best terms available. Where the obligee is the State, the IV-D atiorney will
need to confer with the State official who possesses authority to execute a release on
behalf of the State. If that authority has been delegated to the attorney, the attorney
should follow policy in determining whether or not to agree to the release. Either way,
the attorney should not insist on recovering the entire arrearage in return for a voluntary
release. Nor should the attorney demand that the obligor turn over all of the benefit he
or she is to derive from the transfer. The collection will occur only if the transfer
occurs. The attorney should negotiate for the best immediate payment he or she can
obtain, and attempt to secure payment of additional amounts by way of some other
guarantee as a part of the release agreement.

Once the agreement is reached, there is usually a third party involved in the transfer
(i.e., 2 real estate agent) who is willing to act as escrow agent to facilitate the exchange
of the lien release for the payment. This allows the purchaser to pay off the lien, thereby
diminishing any insecuritic the purchaser might have regarding the validity of the title,
instead of paying the obligur and trusting him or her to satisfy the lien.
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A lien release is a contract and, like any other contract, must be drafted carefully so
as to embody the entire agreement entered into between the parties. Moreover, lien
releases are often the product of negotiations that can be quite unique. Furthermore, the
result of the negotiation process can have profound effects on subsequent purchasers of
the obligor's property (and the obligor's children) should something go awry. Thus, it is
crucial that forms be tailored to each case, and the IV-D attorney should be involved
heavily in the negotiation and drafting of each agreement and release. The legal
description of the property must be transcribed carefully from the deed, and the
statement of exactly what is being released must be drawn narrowlv. A poorly drawn lien
release could be construed as a satisfaction of the entire judgment, or a limitation of the
obligee's right to use other remedies to enforce any arrears that might remain. A sample
lien release form appears in the appendix to this chapter. [See Exhibit 6.5.]

In addition to executing lien releases, a judgment creditor occasionally is requested
to enter a formal "satisfaction of judgment" with the court that entered the order. This
may be particularly true in States where arrearages are entitled to automatic judgment
status, a lien arises without the need of any affirmative act by the support obligee, and
there is no central payment registry to act as an official record. A formal satisfaction is
the only way a judgment debtor in such a situation can obtain a clear record. The obligee
generally may enter the satisfaction by sworn affidavit or in peison under oath.

LEVY AND EXECUTION

In this section, "levy and execution" refers to the statutory procedure that allows a
judgment creditor to obtain a court order directing the sheriff (or other similar official)
to seize property in the possession of the obligor, sell the property at a sheriff's sale, and
apply the proceeds, less the costs of the sale, in satisfaction of the judgment debt.
Because execution is statutory, the exact procedure will vary slightly from State to State.

As noted in the previous section, the Child Support Enforcement Amendments of 1984
do not define the term lien. In many States, a judgment creditor must take the steps
necessary to create a lien prior to seeking levy and execution. Thus, the Act's
requirement that a "lien" procedure be available could be construed to require that the
lienholder obtain the right to enforce the lien by way of levy and execution, in addition to
obtaining the nonpossessory interest discussed in the previous section. In most States,
such a procedure is already available after judgment is rendered. In any event, as roted in
the introduction to this chapter, the State I1V-D agency must make use of proceedings to
attach real or personzl property if the State's law provides for such a procedure and the
obligor or his property are subject to the jurisdiction of the appropriate court.

Obtaining the Writ

Generally, the levy and execution process is initiated by obtaining a writ of
execution, or attachment, from the clerk of the court that rendered the order. In some
States, the writ is issued by the court in the county where the property to be seized is
located, regardless of the identity of the rendering court. In such a State, the sugport
order or judgment first would have to be transferred (or registered) in the county where
the property sits. The writ is directed to the sheriff of the appropriate county, or perhaps
to any sheriff in the State, and orders the sheriff to levy on the property described in the
writ and, after appraisal and a specified form of public notice, to sell the property at a
sheriff's sale. Issuance of the writ is usual'y a ministerial act of the court clerk, and as
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such does not allow for notice and a hearing; nor does the clerk have discretion to refuse
the writ request if all procedural steps required by the statute have been completed.
Most court clerks provide forms for making the request.

In some States that require the support obligee to reduce arrearages to judgment
prior to seeking execution, the judgment must provide specifically for execution before
the writ can issue. In such States, the court may have some discretion regarding the
language contained in the judgment. In these States attorneys routinely should draft
proposed judgments that provide for execution.

The writ typically has a limited life span of less than a year. The expiration date
specified on the writ is referred to as the "return date." The sheriff must seize the
property, appraise it, schedule the sale and issue public notice, hold the sale, and turn
over the proceeds less costs prior to the return date. |If the sheriff is unable to locate the
property during the period of the writ (which should occur only for personal property), the
sheriff will make a "nulla bona" return. Successive writs are referred to as alias and

plurius, as appropriate.
Seizing the Property

The procedure the sheriff follows will depend on whether the property to be seized is
real or personal property. Real property is easier to levy against. The legal description
and street address will give the sheriff sufficient information to identify and seize the
property. The seizure is achieved by placing a notice on the property, notifying anyone on
the property at the time of the levy, and placing a notice in the office of the recorder of
deeds.

For personal property, the procedure is more difficult for at least two reasons. First,
the property is often movable and thus difficult to locate. Second, the property may not
be particularly unique in the community. As a result, the execution request should include
very specific and complete information. The court clerk will transfer this information to
the writ, enabling the sheriff to locate the piece of property. It may be desirable to
accompany the sheriff to identify the property. If the property is capable of being seized
physically and taken away, the sheriff will do so. '* not, the seizure will be accomplished
by some other act that effectively removes the item from the obligor's possession and
notifies third parties that the property has been seized. This may bz achieved by placing
a sheriff's seal on the item in a manner that makes it incapable of Lieira removed. If the
item is seized physically, it will be transported to a storage facilitzy maintained or
arranged for by the sheriff.

Notice of Exemptions

In most States, certain types of a judgment debt..  .cperty are exaront from
execution. The exemptions are established by statute anc rally protect toot  of tne
obligor's trade, books, family heirlooms, and similar item.  m execution. Mar:. States

also allow the judgment debtor a homestead and autom...ile exemption in «imi:
amounts. By statute, court rule, case law, or practice, the sheriff may be respon:ible for
notifying the debtor of his or her exemption rights. The nc: .e usually is accoirplish:.d
with a form "notice of exemptions" provided by the court cierk's or the steriff's offic .
Often, the sheriff provides a verbal explanation of the exemg-“iori rights to ensure that the
debtor understands them. The exemption process usually re .uires that the debtor choos 2
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the property to be protected by the exemption, substituting nonexempt property for the
exempt property listed in the writ.

Many States have enacted statutes providing that the normal exemptions do not apply
to protect delinquent support obligors. The theory holds that the exemptions were
designed to protect the judgment debtor's ability to provide for his or her family and
should not be applied to frustrate the obligee's attempt to force payment of child
support. The |IV-D attorney should ensure that the exemption forms and practices being
used by courts and sheriffs in such States reflect the special nature of executions for child

support.
Notice and Sale

Notice and sale procedures are set forth in detail by statute and may differ depending
on whether the property to be sold is real or personal property. Once the sheriff has
seized the property and appraised its value to determine whether additional property
should be seized in order to satisfy the judgment, the sheriff must schedule the sale and
provide the public notice required by statute. The notice may have to be accomplished by
posttig% advertisements in a newspaper, posting notices in the courthouse, or other similar
method.

The statute also may prescribe the number of days in advance of the sale that the
notice must appear, and the place and timing of the sale. For instance, some statutes
provide that a real estate sheriff's sale must take place at a real estate exchange between
the hours of 9:00 a.m. and 5:00 p.m. Personal property is often sold "on the steps of the
courthouse."

Costs incurred in the storage and sale, along with execution and sheriff's fees, if
applicable, are subtracted from the sale price, and the sheriff distributes the remainder to
the judgment creditor together with 2 sheriff's deed to the property. The purchaser takes
the property subject to prior liens and encumbrances, and subject to any right granted the
debtor by statute to "redeem" the property by submitting the sale price, costs, and fees to
the sheriff within a specified period of time. When the redemption period expires, the
sheriff's deed matures into a regular deed.

Practical Considerations

Because storage and notice costs can be high and prior encumbrances cannot be
avoided, the IV-D attorney should take great care in choosing cases for levy and
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execution. The following analysis should occur prior to requesting execution:<—
° Are there prior liens or secured creditors?

° Is the market for the piece of property depressed, making it a bad time to hold
a sale?

o What are the anticipated costs?

® Given tne above, will the likely sale proceeds p-oduce a significant payment on
the arrearage?
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° Will depriving the absent parent of the piece of property decrease his ability to
earn or cause him to flee the jurisdiction?

Prior liens and security interests can be determined by checking title records and
other public records, such as the Motor Vehicle agency or the Uniform Commercial Code
purchase money security interest registry. The likely sale price sometimes can be
determined by consulting with the sheriff's office as to the price similar property has
been bringing in recent months.

GARNISHMENT

Garnishment is a statutory procedure allowing a judgment creditor to seize a
judgment debtor's property that is in the possession of a third person, and apply the
Property to the judgment debt. In the child support context, garnishment has been a very
effective remedy in some States, and has been used to seize wages, bank accounts,
workers' compensation benefits, pension benefits, and unemployment compensation
benefits. It is generally a remedy with a limited tim» scope, usually days or months.
Garnishment cannot be used in most States to collect current or future support; the
amount of the garnishment is limited to the amount of arrears due on the date the writ
issues.

The future use of garnishments to reach wages will decrease markedly due to the
income withholding provision of the Child Support Enforcement Amendments of 1984.
Nevertheless, attorneys should continue to use this remedy to obtain other types of

property.
Procedure

The first step in the garnishment process is to compute the amount of outstanding
arrearages, including interest, if permitted by statute. The custodial parent should
prepare an affidavit to document the payments he or she has received from the obligor,
especially with respect to any periods during which the order was not payable through the
court or other official registry. A representative of the IV-D agency shouid prepare a
second affidavit if payments were to have been made directly to the agency for any of the
applicable period.

Next, a writ of execution or garnishment must be requested from the court that
entered the order. The writ should direct the sheriff in the county in which the garnishee
is located to serve the writ. If the absent parent is a Federal employee or in the military,
the writ may be served by certified mail, pursuant to 5 CFR 581. The execution request
form, and the writ itseif, generally will contain blanks for identifying the source of the
judgment, alleging the arrearage, and identifying the garnishee.

In addition to the writ, the sheriff will serve a notice on the garnishee, informing him
or her of the effect of the garnishment, and instructing him or her as to the applicable
exemptions for child support garnishments. This notice vests the court's jurisdiction over
the garnishee, so it is crucial that the notice comply with all statutory requirements. [See
6 Am.Jur.2d, Attachment and Garnishment, sec. 337.] Some States require that the
obligor be notified as well. Most sheriffs' offices have preprinted forms for this purpose.
The IV-D attorney should confirm that the forms in use accurately state the child support
exemption situation. It is also a good practice to obtain blank copies of the notice forms
and fill them out completely prior to requesting execution.
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The final document to be served on the garnishee is the interrogatory torm.
Normally, there are only four or five interrogatories, and these are designed to be easy
for the garnishee to complete and file with the court within the time limit set by statute.
The interrogatories require the garnishee to disclose any property acquired by the obligor
during the period in which the garnishment was in effect. The garnishee also may set up
any defenses to the garnishment that the garnishee, or the obligor, may have.

On the return date, the garnishee delivers the interrogatory answers to the sheriff or,
more often, mails them to the court and the attorney for the obligee. The court clerk
then may issue a pay-in order, directing the ganiishee to pay the garnishment proceeds
over to the sheriff. Often, the garnishee will pay the proceeds to the sheriff or court
together with the interrogatory answers. Occasionally, the garnishee fails to answer the
interrogatories or to withhold and deliver the obligor's property, or the obligee's attorney
will suspect that the interrogatory answers are untrue. The garnishment statute usually
will provide for a subsequent proceeding allowing the obligee to seek judgment against the
garnishee for the value of the property that should have been withheld and paid over to
the sheriff. In some States, the obligation to answer the interrogatories may be enforced
by way of contempt proceedings as well.

Payment by the garnishee to the obligor constitutes satisfaction of the debt owed by
the garnishee to the obligor. Thus, the garnishee is protected from double liability.

Constitutional Limitations on Garnishment

The U.S. Supreme Court's opinion in the case of Shaffer v. Heitner, 97 SCt 2569, 53
LEd2d 683 (1977), prevents the use of prejudgment garnishments to obtain in rem
jurisdiction over a debtor. This holding applies with equal force to child support and
paternity situations except where "extraordinary circumstances" exist, such as:

L The defendant has been avoiding service of process.
° The defendant is about to remove his or her person or property out of the State.

L The defendant has conveyed or is about to convey property fraudulently so as to
hinder or delay enforcement attempt.2%”

Where such extraordinary circumstances exist, it still may be possib!= to initiate an
action to establish a support obligation, or establish paternity, by seizing property of ix:
debtor that is in the hands of a third party in the jurisdiction. Procec ural fw.-d'zs rdy
include an ex parte hearing to establish the existence of the extraordinary circumstances,
to devise an appropriate form of service of process on the obligor, and to set the amount
of the bond to be filed by the obligee.

With respect to postjudgment garnishments (and income withholding), the chief
constitutional issues are: (1) the time, manner, and extent of notice to the absent parent;
and (2) the timing of the hearing. The Due Process Clause of the Constitution provides
certain protections to individuals whose property or liberty is being affected adversely by
the State. Due process, of course, is a variable concept depending on the incividual
requirements of each case. The various conflicting private and public interests affected
by the State action must be analyzed and balanced, and the risk of erroneous deprivation
of a protested interest must be evaluated, given the procedure under scrutiny. [Mathews
v. Eldridge, 424 US 319, 96 SCt 893, 47 LEd2d 18 (1976).]
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The U.S. Supreme Court has dealt with the postjudgment seizure question on two
occasions. In Endicott-Johnson v. Encyclopedia Press, Inc., 266 US 285 (1924), and Griffin
v. Griffin, 327 US 220 (1946), the Court addressed the issue of whether notice and hearing
must be provided before postjudgment remedies may be applied. Endicott dealt with wage
gamishment. Griffin involved an out-of-State support judgment and the procedure for
obtaining a writ of execution in the second State. Although the two cases involved
identical constitutional issues, the results were inconsistent. Endicott held that the

judgment debtor is not entitled to preseizure notice and hearing, while Griffin held that
notice and hearing are required.

In Endicott, the Court rejected the due process complaint, stating:

The established rules of our system of jurisprudence do not require
that a defendant who has been granted an opportunity to be heard
and has had his day in court, should, after a judgment has been
rendered against him, have a further notice and hearing before
supplemental proceedings are taken to reach his property in
satisfaction of the judgment.

Endicott has never been overruled, despite the existence of Griffin, and continues to
provide authority for execution to satisfy judgment debts, as evidence by numerous
appellate decisions. [Huggins v. Deinhard, 654 P2d 32 (Ariz.App. 1982); Casa del Rey. v.
Hart, 643 P2d 900 (Wash. 1982); Gedeon v. Gedeon,, 630 P2d 579 (Colo. 1979); Hartford
Elec. Light Co. v. Tucker, 438 A2d 828 (Conn. 1981); Mitchell v. Mitchell, 611 P2d 373
(Utah 1980); Black v. Black, 377 A2d 1308 (R.l. 1977); Sanchez v. Carruth, 568 P2d 1078
(Ariz.App. 1977); In re Marriage of Crookshanks, 116 Cal.Rptr. 10 (Cal.App. 1974); Bittner
v. Butts, 514 SW2d 566 (Mo.1974); Halpern v. Austin, 385 F.Supp. 1009 (N.D.Ga. 1974);
Langford v. Tennessee, 356 F.Supp. 1163 (W.D.Tenn. 1973); Moya v. DeBaca, 286 F.Supp.
1163 (D.N.M. 1968).]

Curiously, despite the strength of the cited case law, Endicott has not established a
firm rule. In Griffin, the Supreme Court rejected the Endicott rationale without expressly
overruling the prior decision. Under the terms of a 1924 New York divorce decree, the
husband was ordered to make monthly support payments of $250. The husband failed to
comply and the wife obtained judgment after notice and hearing. In 1936, she obtained
the docketing of a second judgment, this time without notice to the husband. The wife
then attempted to enforce the second judgment in the District of Columbia. The Supreme
Court held that it would be a violation of the husband's right to due process to allow
enforcement of the judgment in the District of Columbia because of the lack of notice
and hearing before the order was reduced to judgment in New York. The husband was
prevented thereby from raising any defenses he might have possessed, which included
filing a motion for retroactive modification or proving payment or satisfaction. The
Court concluded that additional due process was required because enforcement
proc]eedings "affectled] his rights in ways in which the 1926 decree did not." [327 US at
229.

Another trend is important. Beginning in 1969, the Supreme Court struck down a
number of prejudgment garnishment statutes that did not provide for preseizure notice
and hearing. [See Sniadach v. Family Finance Corp., 395 US 337, 89 SCt 1820, 23 LEd2d
349 (1969); Fuentes v. Shevin, 407 US 67, 92 SCt 1983, 32 LEd2d 556 (1972); Mitchell v.

W.T. Grant, 416 US 600, 94 SCt 1895, 40 LEd2d 406 (1974); North Ga. Finishing, Inc. v.
Di-Chem, Inc., 419 US 601, 95 SCt 719, 42 LEd2d 751 (1975).] These cases, combined with
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Griffin, recently have produced a number of decisions striking down postjudgment
garnishments and executions where the procedure used did not provide for preseizure
notice and hearing. [See Deary v. Guardian Lnan Co., 534 F.Supp. 1178 (S.D.N.Y. 1982);
Finberg v. Sullivan, 634 F2d 50 (C.A.3 1980); Betts v. Tom, 431 F.Supp. 1369 (D. Hawaii
1977); Brown v. Liberty Loan Corp., 392 F.Supp. 1023 (M.D. Fla. 1974).]

These decisions typically have referred to Griffin and Mathews v. Eldridge, supra, and
have noted the proliferation of exemption rights that have been established in recent
years to insulate debtor's property from execution. The decisions have held that
preseizure notice and hearing are necessary to lessen the risk that a judgment debtor will
be unable to assert his or her exemption rights.

It is virtually impossible to reconcile these two lines of case law, and it is doubtful
that such a reconciliation will come from the Supreme Court in the near future. At least
four times since 1969, the Supreme Court has refused to overrule Endicott. [See In re
Marriage of Crookshanks, supra; Mova v. DeBaca, supra; Hannen v. DeMarcus, 390 US 736
(1968); Elkin v. Elkin, -- US -- (1985).]

The issue of when the judgment debtor must be provided a hearing is similarly
unsettled. Even in prejudgment cases, the Supreme Court has indicated that a
predeprivation hearing may not be necessary as long as safeguards are built into the
process to ensure that the creditor's claim is valid, and that an immediate postseizure
hearing be provided for. [Mitchell, supra, p. 615, 616; Di-Chem, supra, p. 722, 723.] Such
safeguards generally are built into postjudgment garnishment processes as applied to child
support enforcement, in that:

° A hearing was held at the time the order was established.
° The payments are paid through tne court or other public registry.

° A postseizure hearing is available while the garnishee is still in possession of
the obligor's property.

Garnishing Wages

In child support enforcement, the mandatory wage withholding procedure will replace
wage garnishment in all but a fev: circumstances. Garnishment may continue to be useful
when:

° The family is no longer receiving child support enforcement services and an
arrearage is due and owing to the State.

° The State's garnishment procedure is quick and easy; the garnishment could be
used to collect support while the notice and hearing procedure of the wage
withholding statute is being complied with.

In addition, much of the statutory and case law regarding wage garnishment will
continue to apply in serving and enforcing income withholding orders under the new
procedure. This discussion will fccus on two such topics: (1) the percentage of an obligor's
disposable earnings that is subject to garnishment; and (2) the person who is authorized to
accept service of a wage garnishment on behalf of an employer.
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The FCCPA restricts the amount of an individual's disposable earnings that can be
garnished to enforce a support obligation. Prior to 1977, when the Tax Reduction and
Simplification Act was passed, there were no Federal limitations, and many States
allowed 100 percent of an obligor's wages to be garnished. 15 USC 1673(b) now provides
that the maximum amount of an individual's disposable earnings that may be garnished for
support is as follows:

° 50 percent if the individual is supporting his or her spouse, or a dependent child
° 60 percent if the individual is not supporting any sich additional persons

° These percentages increase to 55 and 65 percent, respectively, if the
garnishment is issued to collect support payments that fell due more than 12
weeks earlier.

The FCCPA does not preempt the law of garnishment entirely. These percentages
represent the maximum that State law may allow to be garnished. Where State and
Federal law conflict, the law that provides the debtor with the greatest protection
applies. In addition to the percentage limitations, the FCCPA prohibits an employer from
discharging an employee as a result of a garnishment for only one indebtedness. [An
annc;tation of Federal and State case law construing the FCCPA appears at 14 ALR Fed
447.

Garnishing Out-of-State Wages

It is often possible to garnish wages earned outside the State in which the children
reside, as long as an order exists in that State (or can be registered in that State), the
court that entered the order had personal jurisdiction over the absent parent and subject
matter jurisdiction over the cause of action that produced the order, and the court has
jurisdiction over the employer. "It is well settled that a foreign corporation authorized to
do business in a State and subject to process therein may be garnished on a debt owing to
a nonresident of the State...." [Champion Intern. Corp. v. Ayars, 587 F.Supp. 1274
(D.Conn. 1984), quoting Mechanics Finance Co. v. Austin, 8 N.J. 577, 86 A2d 417 (1952);
Garrett v. Garrett, 30 Colo.App. 167, 490 P2d 313 (1971); Little v. Little, 34 N.J.Super.
111, 111 A2d 517 (1954); Birl v. Birl, 48 Del.Co. 387, 24 Pa.D.&C. 412 (Pa_Super.Ct. 1961);
but see Morrill v. Tong, 45 NE2d 1221 (Mass. 1983).] In the Ayars case, the U.S. District
Court for Connecticut specifically rejected the absent parent's argument that the
enforcing court must have physical power (jurisdiction) over the administrative branch of
the corporation that will be responsible for carrying out the terms of the garnishment
order. The court held that a corporation is a single "person" and rejected the absent
parent's argument on public policy grounds.

Service of Process

One lesson child support enforcement attorneys have learned from using garnishment
as an enforcement remedy is the crucial importance of instructing the sheriff, or other
process server, to serve the correct individual. Typically, garnishment statutes require
personal service on individuals and partnerships, with respect to corporate garnishees, as
follows:

Notice of garnishment shall be served on a corporation, in writing,
by delivering such notice, or a copy thereof, to the president,
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secretary, treasurer, cashier, or other chief or managing officer of
such corporation; provided, such notice may be served on a railroad
corporation by deliverying the same, or a copy thereof, to any
station or freight agent of such corporation, and on insurance
companies not incorporated by or organized under the laws of this
State, by delivering the same, or a copy thereof, to the
super;ntendent of the insurance department. [Section 525.030 RSMo
1978.

In addition, many State statutes governing corporations include a provision which
requires all corporations "doing business" within the State to appoint a registered agent to
accept service of process on behalf of the corporation. The registered agent, or corporate
officer, can be identified by contacting the State agency that maintains the records
required by the corporations statute, usually the Secretary of State.

Again, because garnishment is a creature of statute, strict compliance with all
statutory requirements is essential. Anything short of full compliance will fail to confer
upon the court the necessary jurisdiction over the garnishee. [6 Am.Jur.2d, Attachment
and Garnishment, sec. 339.]

There is much case law regarding the definition of "general" or "managing" agent for
purposes of accepting process on behalf of a corporation. Missouri courts have construed
the above statute to define valid service as service on an officer or "a duly constituted
executive officer whoses authority and powers are such that he is regularly in control of
the operations and business of the corporation." [Smith v. Bennett, 472 Sw2d 623
(Mo.App. 1971); see Anno., 17 ALR3d 625.]

The case law may not clarify the definition of managing or general agent sufficiently
to allow the IV-D attorney to choose an individual for service. Especially with respect to
large employers, the sheriff's office often can identify an individual who has accepted
service on behalf of an employer in the past. If not, it may be prudent to consult the
records maintained by the Secretary of State in lieu of serving an unidentified payroll
officer or manager.

Gamishing Bank Accounts

Bank accounts can be very good collection sources. Three issues regarding the
garnishment of bank accounts can cause problems, however: (1) discovering the existence
and identifying of the account; (2) discovering which branch of a bank may accept service
of process to affect the account; and (3) if the absent parent has remarried or has a joint
account with another individual such as a business partner, determining if the account is
subject to garnishment ‘or enforcement of the absent parent's obligation.

Finding the existence of a bank account used to be a difficult task because the
account had to be discovered without alerting the absent parent that the search was
taking place. However, the Office of Child Support Enforcement has developed a system
for locating absent parents using tax form 1099, with which banks report interest earned
on bank accounts. Although information gathered this way is intended primarily for
parent location and must be reverified, pursuant to 26 1JSC 6103 before it can be used for
any purpose, the method has proved to be very useful. In addition, State IV-D agencies
have developed methods of discovering their existence. Often, the custodial parent (or
the children, if visitation is occurring) will know where the absent parent banks.
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Landlords, mortgagees, and credit reporting agencies can be sources of information as
well. Some jurisdictions accept personal checks for child support payments and then keep
a record of the account number and location. Once a lead is obtained, it is often possible
to confirm the existence of the account over the telephone. This practice has developed
in some areas to allcw potential lenders to confirm the existence of an account prior to
extending credit and to allow merchants to confirm the existence of the account prior to
accepting a check.

Unfortunately, discovering the existence of the account is not the |V-D agency's |ast
problem. With the increase in branch banking, it is not unusual for a bank to have
branches in many different locations. According tc the annotation at 12 ALR3d 1088, a
general rule is emerging which holds that “each branch of a bank is a separate entity, in
no way concerned with accounts maintained by depositors in other branches or at the
home office." [Cronan v. Schilling, 100 NYS2d 474 (Sup. 1970).] Accordingly, accounts
may be garnished only by serving the writ at the bank location that is holding the funds
for the depositor. One very old case establishes a contrary rule in Illinois. [Bank of
Montreal v. Clark, 108 Ill.App. 163 (1908).] Due to the advent of automatic teller
machines, many depositors now may withdraw their funds on deposit at all branches of the
bank. This development may produce a change in the general rule.

Either way, now that the banking community is highly computerized, it generally will
be possible to obtain the location of the account by contacting the main office. Once
done, it is possible to serve the appropriate officer at the branch where the account was
created.

Once the garnishment has been issued and served, the most troublesome problem
concerns interests held in the account by third parties. Generally, cred:itors can garnish a
joint bank account to enforce judgment debts owed by one of the depositors. [See Anno.,
11 ALR3d 1465, but cf. Comstock v. Morgan Park Trust and Savings Bank, 319 I1.App.
253, 48 NE2d 980 (1943) and Andree v. Equitable Trust Co., 420 A2d 1263 (1980).] Where
this is the rule, courts are split as to whether the entire account is subject to
garnishment [Park Enterprises, Inc. v. Trazch, 233 Minn. 467, 47 NW2d 194 (1951)] or
whether only the judgmert debtor's interest in the account is reachable. [United States v.
Nat. Bank of Commerce, 554 F.Supp. 110 (E.D.Ark, 1982); Purma v. Sark, 224 Kan. 642,
585 P2d 991 (1978); Nieman v. First Nat. Bank, 420 SW2d 20 (Mo.App. 1968); Beehive
State Bank v. Rosquist, 21 Utah2d 17, 439 P2d 468 (Utah 1968).] In States that recognize
the concept of tenancy by the entireties, many courts have concluded that when a debtor
opens an account with his spouse (in child support situations, the second wife), the entire
account is protected from garnishment, except to collect joint debts.

Garnishment Against Federal Employees

Pursuant to 42 USC 659, monies due from or payable by the United States as
remuneration for employment to any individual, including members of the armed services,
is subject to garnishment in like manner and to the same extent as if the United States
were a private person. This waiver of sovereign immunity is limited to garnishments to
enforce an obligor-employee's legal obligation to provide child support or make alimony
payments. P.L. 95-30 amended 42 USC 659 to define valid service of process in such
garnishment proceedings. This remedy is available whether or not the children are
receiving AFDC benefits. [See Anno., 44 ALR Fed 494.1

The waiver of sovereign immunity does not confer jurisdiction upon the Federal court
to issue writs of garnishment upon the Federal Government. [Kelly v. Kelly, 425 F.Supp.

121

149



181 (W.D.La. 1976); Overman v. United States, 563 F2d 1287 (C.A.8 1977).] Nor does the
Federal statute create a garnishment remedy in States that do not have such a procedure.
The writ of garnishment must issue pursuant to existing State procedure and must
emanate from the State court that rendered the order to be enforced. [See Morrison v.
Morrison, 408 F.Supp. 315 (N.D.Tex. 1976); Popple v. United States, 416 F.Supp. 1227
(W.D.N.Y. 1976); U.S. v. Morton, 104 S.Ct. 2769 (1984).]

Service of the writ is accomplished pursuant to 42 USC 659, as follows:

Service of legal process brought for the enforcement of an
individual's obligation to provide child support or make alimony
payments shall be accomplished by certified or registered mail,
return receipt requested, or by personal service, upon the
appropriate agent designated for receipt of such service of process
pursuant to regulations promulgated pursuant to Section 416 (or, if
no agent has been designated for the governmental entity having
payment responsibility for the monies involved, then upon the head
of such governmental entity). Such process shall be accompanied by
sufficient data to permit prompt identification of the individual and
the monies involved. [42 USC 659.]

The Office of Personnel Management has published regulations at 5 CFR 581,
including a listing of agents designated to accept legal process. [5 CFR 561, App. A.]

Under 42 USC 65%a), only monies to be paid to the obligor as "remuneration of
employment" are subject to garnishment. Several cases have held that this definition
includes military retirement pay. [Watson v. Watson, 424 F.Supp 866 (E.D.N.C. 1976);
Crane v. Crane, 417 F.Supp. 38 (E.D. Okla. 1976).] Conversely, veterans' disability
benefits being paid to a veteran who waived all rights to military retirement pay are not
garni)shable. [Sanchez Dieppa v. Rodriguez Pereira, 580 F.Supp. 735 (DC Puerto Rico
1984).]

Related attorneys' fees are recoverable to the extent that they are entitled to
judgment status in the State. [Garrett v. Hoffman. 441 F.Supp. 1151 (E.D. Pa. 1977);
Murray v. Murray, 558 F2d 1340 (C.A.8 Mo. 1977); 42 USC 662.]

Garnishing Workers' Compensation Benefits

Workers' compensation statutes spread the financial risk that workers face each day
on the job. They mandate that a form of insurance be provided to each worker involved in
a covered activity, to compensate the worker for the financial cost of injuries sustained
on the job. To this end, virtually all workers' compensation statutes protect
personal-injury awards by exempting them from seizure by the worker's creditors. These
exemptions have been construed liberally by the courts as applied to the claims of general
creditors. [31 ALR3d 532, 535.] However, the courts have been willing to limit the
exemption's application to child support, alimony, and governmental claims.

Recent cases have held that workers' compensation awards may be garnished to
enforce child support orders. These decisions have noted that a child support obligation is
not a "debt" as the term was used in the exemption statute, and that allowing the
garnishment would be consistent with the legislature's intent in enacting the
exemption--to allow the injured worker to support his dependents in addition to himsef.
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[Dellesandro v. Dellesandro, 110 ntiscod 342, 442 NYS2d 400 (1981); American Mutual Life
Insurance Cc mpany v. Hicks, 159 Ga.App. 214, 283 SE2d 18 (1981); Steller v. Steller, 97
NJ Super 483, 235 A2d 476 (1967); and Petrie v. Petrie, 41 Mich.App. 80, 199 NW2d 673
(1881).] Theie is contrary authcrity as well, including Satterfield v. Sat:erfield, 292 Or.
780. 643 P2d 336 (1981); and Bruce v. Bruce, 100 Ohio App. 121, 130 NE2d 433 (1955).

Once the exemption problem is overcome, the IV-D attor.iey must determine whom
to serve with the garnishment and when to serve it. Generally, the workers' compensation
insurance will be underwritten by an out-of-State insurance company, the identity of
which can be obtained through the worker's employer. Insurance companies generally may
be servad through their registered agent (as defined above) or through a State official,
such as the director of the insurance regulatory agency. In some situations, it also may be
possibio to serve the worker's attorney with a garnishment. [35 ALR3d 1094.]

Determining when to serve the garnishment can be a difficult decision, at least in
States where garnishments are etfective for short time periods. If the claim has yet to be
settied and State law allows for consecutive garnishments, the best choice is to serve the
insurance company immediately, and reissue garnishments as often as necessary to
achieve an unbroken chain of weeks or months.

'n some States, such as Kansas, garnishment is effective only as to debts owed by the
gari.shee to the judgment debtor at the moment in time the garnishment is served. In
these States, it might be more effective to use a wage withholding statute (assuming the
definition of "wagas" is broad enough to encompass workers' compensation benefits) or to
seek an _yuitable lien by asking the court to invoke its equity power to assist in
enforcement of the order.

CiVIL CONTEMPT

A court has inherent authority to punish individuals for violating its valid judgments
or decrees, and that authority has been recognized "since the dawn of judicial antiquity."
[Zeitinger v. Mitchell, 244 SW2d 91 (Mo.App. 1951).] Any act or omission that
e.nbarrasses the court lessens its authority or dignity, or obstructs the administration of
justice constitutes coiter t. Contempt is classified as either "civil" or "criminal." No
clear line distinguishes civil from criminal contempt. However, civil contempt differs
‘rom criminal contempt i- both purpose and procedure. If the purpose and character of
the penalty imposed by the ccurt is remedial and for the benefit of a private party to the
action, the contempt is classified as civil. However, if the purpose of the penalty is to
vindicate the authority of the court, the contempt is classified as criminal. [See Gompers
v. Buck Stove Co., 211 US 324 (1911); In . e Grand Jury Investigation, 600 F2d 420 (3d Cir.
1979); Commonwealth v. Fieck, 439 A2d 774 (Pa.Super. 1982); United States v. North, 621
F2d 1255 (3d Cir. 1980); In re Timmons, 607 F2d 120 (5th Cir. 1979)] This section
discusses civil contempt, including the following subtopics: procedure; notice and hearing
requirements of due process; the indigent contemnor's possible right to representation by
counsel at State expense; elements of contempt; burden of proof and purgation
requirements, and commitment procedure. The following section treats criminal
contempt.

Procedure

In most jurisdictions, the contempt process is initiated by filing a Motion for Order to
Show Cause as a supplementary proceeding in the cause of action which produced the
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underlying support order. The Motion is "heard" and iuled on by the court ex parte. In
virtually all jurisdictions, the judge grants the motion and issues the Order to Show "ause
without even an informal hearing. Most courts require the Mntion 1o be supported by an
affidavit from the payee or a certified copy of the clerk's payment record if the crder is
payable through the court for the period in question. After the jur'ge reviews and siqns
the Order to Show Cause, it is procassed by the court clerk's office. The clerk will check
the court calendar for an available date, prepa. e an appropriate summons to accompany
the Order, and forward the two documents to the appropriate sheriff's (or other process
server's) office for service on the absent pareat. [See Exhibits 6.6 and 6.7.)

Notice Requirements

In the case of |n re Oliver 333 US 257, 275, 68 STt 499, 92 LEd2d 682 (1948), the U.S.
Supreme Court held that due process requires that an individual charged with contempt of
court ". . .be advised of the charges agains. him, have a reasonable opportunity to meet
them by way of defense or explanation, have the right to be represented by counsel, and
have a chance to testify and call 0'her witnesses in his behalf."

The obligor generally must have actual notice of the date and time of the hearing on
the Order to Show Cause. If it can be established that the obligor is avoiding service of
process, it is sometimes possible to serve thc abligor's attorney of record (assuming the
attorney-client relationship is intact) or to serve an adult at the obligor's residence. [See
In re Morelli, 11 Cal.App.3d 819, 839 (1970).] In order to cirect such service, it may be
necessary to file an accompanying motion asking the court for permission prior to
issuance of the summons. It also might be possible to direct the sheriff to attempt
substituted service on a routine basis if personal service proves difficult. If the obligor
appears at the hearing in response to the summons, actual notice will have been given and
the issue will not have to be addressed. If he or she does not show up, it may be possible
to justily the substituted service to the court as a step in obtaining a bench warrant.

In addition to the issue of getting the summons and order served on the obligor, there
is an important issue surrounding the quality of the notice. The allegation contained in
the Motion for Order to Show Cause and the language transferred to the Order itself must
be specific enough to allow the obligor to prepare a defense at the show cause hearing.
The specificity that will be required will vary from State to State, and even from case to
case. Generally, it is prudent to allege the specific provisions of the support order, and
set forth the obligor's payment record during the applicable period. Serving a copy of the
Motion for Order to Show Cause with the supporting affidavit or court record is one
possible way to meet this requirement.

Bench Warrants

In most States, a bench warrant ma, be issued directing the sheriff to arrest an
obligor who is served with an Orcer to Show Cause but who fails to appear at the hearing.
[See Cal.Civ.Proc. Code Section 1212.] The procedure after the obligor is apprehended
varies from ccurt to court. If the judge is available, many courts will notify the attorneys
that the obligor has ueen brought in on the bench warrant, and a he'.ring on the Order to
Show Cause will commence as soon as counsel can convene. When the judge who will hear
the show cause hearing is not available, another judge will hold a preliminary hearing for
the purpose of setuing bail to secure the obligor's appearance at the show cause hearing.
Some courts routinely follow the latter procedure, even when the appropriate judge is
available.
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Right to Counsel

As noted above, due process requires that the obligor be given the opportunity to be
represented by counsel at the show cause hearing. This requirement has produced quite a
bit of case law with respect to indigent obligors who ask for, and who are denied, counse!
at State or county expen:e. The decisions are split on this issue. Generally, an indigent
defendant possesses the right to court-appointed counsel only where a proceeding might
result in deprivation of his or her liberty. [Lassiter v. Department of Social Services, 452
US 18 (1981).] Since imprisonment is a frequent outcome of the show cause hearing, some
courts have he'd that counsel must always be provided to indigent contemnors.®”
Other courts take a middle posi‘ion, holding that the right to counsel does not accrue until
the court determines that imprisonment is a possible outcome.®2” Here, the trial court
must make two findings prior to appointing counsel: (1) the contemnor is indigent and (2)
the elements of contempt have been duly alleged by obligee's counsel. The third position
is that, in civil contempt cases, by definition, the obligor wil! be imprisoned only if he or
she has the present abilitv to purge himself of the contempt. If the obligor has that

present ability, he or she is not indigent and does not need couri-appointed counsel.2>”

Elements of Contempt

Five elements must be established to support a finding of contempt in a civil
nre-zeding:

° Continuing personal and subject matter jurisdiction in the court that is hoiding
the show cause hearing

° Existence of a valid and exact support order
° Knowledge of the order by the obligor

o Ability of the obligor to comply

o Willful noncompliance by the obligor.

[See Jafarian-Kerman v. Jafarian-Kerman, 424 SW2d 333, 341 (Mo.App. 1967); Gonzales
v. District Court in and foi Otero County, 629 P2d 1074 (Colo. 1981).]

Burden of Proof

The moving party in a civil contempt proceeding normally is required only to
establish a prima_facie case by proviag entry of the ¢.der, actual or constructive
knowledge in the obligor, and the obligor's noncornpliance. [Dyer v. Dyer, 92 Ariz. 49, 373
P2d 360 (1962); Svehaug v. Svehaug, 16 Or.App. 151, 517 P2d 1073 (1974); In re Marriage
of Vanet, 544 SW2d 236, 246 (Mo.App. 1976).] Once t..e moving party overcomes this
initial hurdle, the burden shifts to the obligor to show facts which will excuse his
noncompliance. If the defense is inability to pay, he or she has the burden of proving that
it was genuine ar:d not cccasioned by his or her own acts. [Brooks v. Brooks, 286 SE2d 669
(5.C. 1982); Ex Parte Almendarez, 621 SW2d 664 (Tex.Civ.App. 1981); Hess v. Hess, 87
I11.App.3d 947, 409 NE2d 497 (1980,; Blair v. Blair, 600 SW2d 143 (Mo.App. 1980); Parker
v. Parker, 97 Idaho 209, 541 P2d 1177 (1975); Stafford v. Stafford, 27 Misc.2d 9, 203
NYS2d 935 1960); State ex rel. Blackwell v. Blackwell, 79 P2d 278, 181 Or. 157 (1947);
Vanet, supra, p. 245; 53 ALR2d 591; Chapter 7, infra.] Few appellate courts have
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analyzed the type of evidence an obligor would have to submit to the court to make a
defense of inability to pay. One excellent analysis appears in the case of Ex Parte
Hennig, 559 SW2d 401 (Tex.Civ.App. 1977), as follows:

In order to establish the inability to pay, the relator must show not
only that he lacks the financial resources to pay the delinquency,
but also that he knows of no other source from which the sum might
be obtained. This ultimate fact can be established by proof of the
following:

(1) That the relator lacks sufficient personal or real property which
could be sold or mortgaged to raise the needed sum; and

(2) That the relator has unsuccessfully attempted to borrow the sum
from financial institutions such as banks, credit unions, and loan
companies; and

(3) That the relator knows of no other source, including relatives,
from whom the sum could be borrowed or otherwise secured.
(Citation omitted.)

Of course these are only conclusory elements which must be
supported by sPecific evidence according to the facts of each
particuiar case.=%”

When the obligor presents evidence that the noncompliance was financially justified,
some States require the moving party to present evidence to the contrary. [Thomas v.
Thomas, 406 So2d 939 (Ala. 1981); Henderson v. Henderson, 55 N.C.App. 506, 286 SE2d
657 (1982).]

The existence of the vulid support order can be established by asking the court to
take judicial notice of the support order contained in the court file. [Ex Parte Ah Men, 19
P 380, 77 Cal. 198 (1888); State ex rel. Cook v. Cook, 64 NE 567, 66 Ohio St. 566, 53
ALR2d 597 (1902); but see People in the Interest of F.S.B., 640 P2d 268 (Colo.App. 1981).]
The obligor's knowledge of the order usually can be established by reference to the
support order itself, which often will note the presence of the obligor or his or her
attorney at the hearing that produced the order. If the order does riot contain such a
reference, the court file should contain the court clerk's certificate of mailing, which
creates a rebuttable presumption of service. [Jones v. Jones, 91 idaho 578, 428 P2d 497
(1967).] In some States, such as California, it is customary to serve the obligor in person,
if necessary. Personal service creates a presumption as well. [Cal.Civ.Proc. Code
Section 1209.5.] Nonpayment can be established by entering the court clerk's payment
record into evidence, if available. If not, it might be necessary to call the obligee, or a
representative from the IV-D agency, to testify as to the obligor's noncompliance. It also
might be possible to substitute an affidavit in lieu of live testimony. [Bowden v. Bowden,
198 Tenn. 143, 278 SW2d 670 (1955); Catron v. Catron, 577 P2d 322 (Colo.App. 1978).]

When a dispute arises as to whether payments were or were not made as ordered, the
obligor generally must plead satisfaction as an affirmative defense and prove the defense
by substantial evidence. [Huchteman v. Huchteman, 557 P2d 427 (Okla. 1976); Karleskint
v. Karleskint, 575 SW2d 845 (Mo.App. 1978); State ex rel. Fry v. Fry, 559 P2d 1293, 23
Or.App. 403 (1977); 53 ALR2d 591.] This rule is justified because the evidence of payment
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is usually in the sole possession of the obligor; placing the burden on the obligee on this
issue would force him or her to prove a negative.

Punishment

Punishment for civil contempt must be remedial and coercive. As such, the purpose
of the punishment is not punishment per se, nor is it to protect, preserve, and vindicate
the authority of the court and the power of the law. Criminal contempt proceedings
(discussed below) further these purposes.

Because punishment in civil contempt proceedings must be remedial and coercive,
any imprisonment or fine is improper unless its purpose is to benefit the obligee and it
allows the obligor to purge himself or herself by complying with clearly stated and
attainable requirements. The obligor must have a present ability to comply with those
requirements. [Gompers v. Buck Stove Co., supra; In re Marriage of Hartt, 603 P2d 970
{(Colo.App. 1979); In re Marriage of Crowley, 663 P2d 267 (Colo.App. 1983); Kramer v.
Kelly, 401 A2d 799 (Pa.Super. 1979); Long v. Long, 421 A2d 822 (Pa.Super. 1980); Eliker v.
Eliker, 205 NW2d 268 (Neb. 1980); Ponder v. Ponder, 438 So2d 541 (Fla.Dist.Ct.App. 1983);
Walker v. Walker, 375 NE2d 1258 (Ohio 1978); Smith v. Smith, 451 So2d 945 (Fla. 1984);
Rutherford v. Rutherford, 296 Md. 347, 464 A2d 228 (Md.Ct.App. 1983).] A few courts
have held that imprisonment is proper in civil contempt when the obligor intentionally or
willfully placed him or herself in a financial condition that makes compliance impossible.
[State ex rel. Stanhope v. Pratt, 536 SW2d 567, 575 (Mc. 1976); Ziegler v. Butler, 410 So2d
93 (Ala.Civ.App. 1982).] These cases are difficult to reconcile with the three limitations
set forth above, unless the court fashions its purgation requirements to allow the obligor
to purge himself or herself by something other than payment. Otherwise, the obligor
would not “carry the keys to the jailhouse in his own pocket."

Punishment in civil contempt proceedings tends to fall into three categories: (1)
incarceration; (2) coercive fines, and (3) compensatory fines. [Doyle v. London Guarantee
& Acc. Co., 204 US 599, 27 SCt 313, 51 LEd 641 (1907); United States v. United Mine
Workers of America, 330 US 258, 67 SCt 667, 91 LEd 884 (1946).] While all three are
conceptually appropriate to enforce child support orders, most courts rely on
inca~ceration alone. Generally, the fine or imprisonment continues until the obligor
complies with the court's purgation requirements. Because this type of punishment
conceivably could be a life sentence, many courts routinely place a maximum on the
punishment by "sentencing" the obligor to a fixed term that the obligor can end at any
time by complying with the purgation requirements. Such a practice has been upheld in at
least one appellate decision. [Johnson v. Johnson, 319 P2d 1107, 1111 (Okla. 1957).] A
fixed term without possibility of purgation is clearly not proper. [Hess v. Hess, 43 Ill.Dec.
882, 409 NE2d 497 (l1l.App. 1980).]

Purgation Requirements and Commitment

The purgation requirements must be set forth in the judgment and commitment order
in clear language and detail such that the obligor knows precisely what must be done in
order to avoid the punishment. Otherwise, the judgment and commitment are void, and
the obligor must be released. [In re Quevado, 611 SW2d 711 (Tex.Civ.App. 1981); Vokolek
v. Carnes, 512 SW2d 112 (Mo. 1974).]

Within thiese limits, the court's discretion in tailoring the purgation requirements to
fit the case at hand :; very broad. The U.S. Supreme Court has ruled that "the measure of
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the court's powei in civil contempt proceedings is ¢. *2rmined by the requirements of full
remedial relief." [McComb v. Jacksonville Paper Co., 336 US 187, 93 LEd 599, 605 (1948);
see also Hopp v. Hopp, 156 NW2d 212, 216 (Minn. 196¢ - 85 ALR3d 897.1 Civil contempt is
an equitable rem.ec’y. Therefore, the court has full equ: :able power to order the obligor to
carry out any ac: that he cr she has the present ability : - perform.

If the contei -or has the ability to borrow from friends and relatives, the court can
require that the obligor do so in order to purge. [Ex parte Hennig, supra.] If the obligor
has the ability to sell or mortgage property in order to make an arrearage or current
support payment, the court may require him or her to do so, even though the property
involved would be exempt from execution. [Casey v. Casey, 175 Or. 328, 153 P2d 700
(1944); Sheridan v. Sheridan, 33 Cal.App.3d 995, 109 Cal.Rptr. 466 (1972); Johnson v.
Johnson, 413 A2d 1115 (Pa.Super. 1979).] The court even may require the obligor to make
a direct transfer of personal property. [In re Marriage of Thompson, 96 Cal.App.3d 621,
158 Cal.Rptr. 160 (4th Dist. 1979).] Where the obligor is unemployed, the court may
include a "seek work" order in the purgation requirement and require the obligor to report
periodically to the court any efforts to find employment. [Dennis v. Wisconsin, 117 Wis.2d
249, 329 NW2d 272 (1984).] Many States allow for a commitment order, which requires
the obligor to spend nights and weekends in jail, but which allows him or her to be
released each day tc go to work. [Hopkinson v. Hopkinson, 470 A2d 981 (Pa. 1984).]

Many courts will allow the obligor a short time period to accomplish the purgation
requirement prior to invoking the commitment order. For instance, a court's judgment
and order might read:

Obligor found in contempt of this court for failure to make x
payments on x dates; obligor found to have had the ability to mzake
payments as they fell due; obligor found to have an interest in
certain (real or personal) property upon which he may borrow such
sums as are necessary to comply with the ordsr of this court; obligor
adjudged in contempt and committed to the county jail until such
time as (shhe pays $x to the clerk of court; execution of
commitment suspended until x date to allow obligor to obtain the
funds necessary to comply with this order and judgment.

Judges like to use orders such as this one because they recognize that it is the threat
of jailing more than the jailing itself that provides the incentive to pay. By allowing the
obligor a period of time to comply with the purgation conditions, the end can be attained
without the need for the obligor to serve time. The obligor does not risk losing his or her
job; the county does not have to incur the cost of housing a prisoner, and the obligor's task
in raising the money is logistically easier.

This technique has caused some problems, however. |f the order contains the wrong
language, the commitment is tenuous. In Mayer v. Mayer, 532 SW2d 54, 60 (Tenn.App.
1975), a Tennessee appellate court overturned a contempt judgment that contained a
"suspended sentence," holding that no such thing exists. In Gross v. Gross, 557 SW2d 448,
453 (Mo.App. 1977) and In re Vanet, 544 SW2d 236, 247 (Mo.App. 1976), Missouri appellate
courts held that probation and civil contempt are conceptually incompatible, and any
contempt judgment providing for imprisonment and probation conditioned on compliance
is void. [See Exhibits 6.8 and 6.9.]
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Another problem with delayed enforcement is procedural. When the date set in the
contempt judgment passes prior to execution of the commitment order by the sheriff, the
obligor may have a right to another hearing on the issue of whether he or she has complied
with the purgation requirements. [Greene v. District Court of Polk County, 342 NW2d 818
(1983).] If this is true, then the initial hearing on the show cause order is essentially
useless.

Civil contempt is an effective remedy only where the obligor can be brought before
the judge immediately after a payment is missed, and only if the judge is willing te back
up the support order with jailing or fine. If caseload pressures keep noncomplying obligors
out of court, or if the judge is unwilling to incarcerate obligors who are able to pay, then
contempt proceedings can actually be counterproductive. The same is true for specific
cases where the obligor is destitute and an appropriate equitable remedy does not present
itself. Unless the court can impose a sanction, the obligor's experience in the contempt
process merely teaches him or her that the court's bark is worse than its bite. In States
which allow retroactive modifications, a contempt proceeding brought before a weak or
powerless judge merely allows the obligor an opportunity to file a countermotion for a
downward modification. Clearly, civil contempt should be only a last resort, and only for
cases that exhibit favorable facts.

CRIMINAL CONTEMPT

A few States use criminal contempt to enforce child support obligations. The use of
criminal over civil contempt can be imposed by statute [e.g., Cal.Civ.Proc. Sections 1209,
1209.5] or the practice can evolve naturally. Criminal contempt protects, preserves, and
vindicaies the authority of the courts as society's final arbiter of disputes. [Teefey v.
Teefey, 533 SW2d 563, 566 (Mo. banc 1976); Kramer v. Kelly, supra; Crowley v. Crowle ,
663 P2d 267 (Colo.App. 1983); Gibson v. Gibson, 15 Cal.App. 943, 948 (1971).] The
distinction is crucial. While the same act might give rise to both civil and criminal
contempt charges, each confers distinct procedural rights. A strictly penal sanction may
be imposed only where the defendant is provided the essential procedural protections
required by dus process. [Kramer, supra, Murray v. Murray, 587 P2d 1220 (Hawaii, 1978);
Sword v. Sword, 59 Mich.App. 730, 223 NW2d 907 (1975).] These rights may include:

° Notice of the charges as in criminal cases [In re Hinman, 239 Cal.App.2d 845
(1966)]

° Appointed counsel, after an indigency hearing [Sword, supral
° A jury trial [Sword, supra, but see In re Morelli, 11 Cal.App.3d 819 (1970)]

) Freedom from default judgment [Ex Parte Johnson, 669 SW2d 869 (Tex.App.
1984)]

o A verdict of innocent unless guilt found beyond a reasonable doubt [Quezada v.
Superior Court, 171 Cal.App.2d 528 (1959)]

° Protection from self-incrimination [Ex Parte Gould, 990 Cal.360 (1983); Oliver
v. Superior Court, 197 Cal.App.2d 197 (1961); Sword, supral
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° Burden of proof on prosecution [Masonite Corp. v. International Woodworkers of
America, 206 So2d 171 (Miss. 1968); but see Skinner v. Ruigh, 351 NW2d 182
(lowa 1984)]

° Trial before an impartial judge, that is, one who is not familiar with the facts
of the case [Sword, supra; In re Marriage of Neiswinger, 467 NE2d 43 (‘nd.App.
1984)]

° Proof of contempt by independent evidence (i.e., extrajudicial statements of
the obligor cannot be introduced until all elements of contempt are otherwise
proven). [People v. Wong, 35 Cal.App.3d 812 (1973).]

Clearly, a criminal contempt proceeding is considerably more complicated than a
civil contempt proceeding. The initiation of the proceeding may require a more formal
notice than is provided the civil contemnor in the motion and order to show cause,
although a formal information or indictment is not necessary. The possibility of an
indigency hearing, a jury trial, ancd a change of judge makes the process potentially a very
long one. The evidentiary hturdles are difficult to overcome without knowledgeable
witnesses.

Despite these drawbacks, there are occasions when criminal contempt is useful.
Where an absent pare- ' has been charged with civil contempt on numerous occasions, but
regularly frustrates .e action by paying the arrearage on the day of the show cause
hearing and never making payment voluntarily, a criminal contempt action may change his
or her attitude about compliance. [State ex rel. Fry v. Fry, 559 P2d 1293 (Ore. 1977);
Teefey, supra; United States v. United Mine Workers of America, 330 US 258, 299, 67 SCt
667; 91 LEd 899 (1946).] Furthermore, criminal contempt may be the only available
remedy to punish an obligor who has made himself or herself unable to pay by quitting a
job or taking one at a nwuch lower salary. [See Murray, supra.]

CRIMINAL NONSUPPORT

Most States have passed statutes making the failure to support one's children a
criminal offense. In many States, the attorneys who establish and enforce child support
obligations in civil court are district or prosecuting attorneys who also have discretion to
file criminal charges against an absent parent when appropriate. Criminal nonsupport
charges are appropriate in instances where civil remedies are not sufficient. Indeed, one
Florida appellate court has held that criminal charges should not be used if alternate civil
remedies are available. [Bryne v. State, 362 So2d 812 (Fla.App. 1979).]

This decision is perhaps the culmination of a process. Child support enforcement has
turned away from criminal style remedies in the recent past, as |IV-D administrators
learned that an emphasis on summary civil remedies such as wage withholding and tax
refund interceptions produced higner cerall collections. Nevertiheless, felony nonsupport
proceedings can still prove use‘ul in some instances. Where an obligor has fled the
jurisdiction or is avoiding service of ci\ il process, the filing of criminal charges will allow
issuance of an arrest warrant. Once the warrant is issued, the obligor is likely to be
picked up in the future, because felony warrants show up on police computers all across
the country. If stopped for a minor traffic violation, the obligor will be arrested on the
felony nonsupport warrant, and extradition is possible. Similarly, where the obligor
somehow is avoiding all civil remedies, and it would be useful to change his or her attitude
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about the importance of voluntary compliance, a criminal nonsupport charge can be very
effective.

Pleadings

In most States, all of the normal rules of criminal procedure apply to felony
nonsupport actions. The action is initiated by filing a criminal complaint, information, or
indictment, depending on local practice. This document is presented to the judge who
issues a summons or warrant. At least one old State court decision holds that if the
charge is a felony or if "hard labor" is a possible sentence, a grand jury hearing must be
held to obtain an indictment. [State v. Arris, 121 Me. 94, 115 A 648 (1922).] The initial
pleading must allege all elements of the crime in a manner which allows the defendant to
understand the charge and prepare a defense. [People v. Scholl, 339 |Il.App. 7, 88 NE2d
681 (1949); Gravitt v. Commonwealth, 232 Ky. 432, 23 SW2d 555 (App. 1930).]

One issue can prove troublesome at the filing stage--the location of the crime of
nonsupport or abandonment. If both the defendant-parent and the children reside in the
same jurisdiction, there is no issue. Where they live in different States or judicial
districts, the issue is crucial. There is case law holding that the crime occurs in the place
where the children reside; there is case law holding that the crime is occurring whenever
the defendant-parent is at any given point in time, and there is case law holding that the
action can be filed in either jurisdiction. [See Anno., 44 ALR 889.]

After accepting the complaint, the court usually issues a summons to the
defendant-parent, asking him or her to come to court for the arraignment. Occasionally,
the court will issue a warrant for the defendant's arrest, especially if he or she has been
unccoperative. At this hearing, the court will read the charge to the defendant, advise
the defendant of his or her rights, determine whether the defendant requests and qualifies
for appointed counsel, set a date for the preliminary hearing, and, occasionally, set bail.
At the preliminary hearing, the defendant will be asked to enter a plea. If the charge is a
misdemeanor, the arraignment and preliminary hearings often are combined into one
proceeding.

Elements

The elements of criminal abandonment or nonsupport vary from State to State,
depending on statutory language. Typical elements of the offense are as follows:

° Abandonment, desertion, and nonsupport
° A culpable state of mind
° Ability to provide support

o The children are likely to become a public charge as a result of defendant's
nonsupport.

All States include the first two elements in the list of items that the prosecutor must
allege and prove. Abandonment, desertion, and nonsupport are fairly straightforward
concepts and have not produced much appellate case law. In Tutt v. State, 310 SE2d 14
(Ga.App. 1983), a Georgia appellate court held that nonsupport could be proved by placing
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into evidence the ledger card from the probation office (chronicling the defendant's
noncompliance with a civil support order).

The second element--culpable mental state--has produced quite a bit of case law. In
States that have adopted the Model Penal Code, the standard definition of culpability
applies to criminal nonsupport--"intentionally, knowingly, recklessly, or with criminal
negligence." [State v. Gartzke, 592 P2d 1040, 39 Or.App. 463 (1979).] Other courts
variously define the necessary state of mind as:

° Willful [Pirie on behalf of Law v. Law, 460 NYS2d 395 (N.Y.App.Div. 1983);
Bennett v. State, 109 Tex.Crim. 237, 4 SW2d 62, 10 SW2d 1117 (1928) (evil
intent or design); Commonwealth v. Wright, 433 A2d 511 (Pa.Super. 1981)
(conscious object to withhold support); Burris v. State, 382 NE2d 963 (Ind.App.
1978) (deliberate or perverse design, malice, or an intentional or deliberate
breach of duty of support)]

®  Set purpose or design [Mercardo v. State, 86 Tex.Crim. 559, 218 SW 491 (1920))

° Purposeful [Page v. State, 160 Miss. 300, 133 So 216 (1931); State v. Hayden,
224 h]I.C. 779, 32 SE2d 333 (1944); Bohannon v. State, 271 P2d 739 (Okla.Crim.
1954)];

° Absence of leyai excuse or justification [State v. Russell, 73 Wash.2d 903, 442
P2d 988 (1965, State v. Richmond, 683 P2d 1093 (Wash. 1984))

° intentional [State v. Moran, 400 So2d 1359 (La. 1981)].

There is little agreement among the States as to how the third element is interjected
into the action. In some States, ability to provide support is an element of the
prosecution's case which must be proved beyond a reasonable doubt, just like the other
elements. [State v. Moran, supra., Peacock v. State, 362 So2d 174 (Fla.App. 1978).] In
other States, inability to pay is an affirmative defense, similar to diminished
responsibility or insanity in other criminal actions. Switching the burden of coming
forward with the evidence on this issue usually is justified by noting that the relevant
evidence is peculiarly within the defendant's knowledge. [Commonwealth v. Wright,
supra; Commonwealth v. Hussey, 14 Mass.App. 1015, 441 NE2d 783 (1982); State v. Brown,
5 Ohio App.3d 220, 451 NE2d 1232 (1982); State v. Wright, 4 Ohio App.3d 291, 448 NE2d
499 (1982).] At least one State supreme court has held that such a practice violates the
defendant's right to be presumed innocent unless proven guilty. [State v. Johnson, 412
So2d 602 (La. 1982); State v. Kiper, 408 So2d 1312 (La. 1982).]

The fourth element is not required in all States. [Crawford v. State, 166 Ga.App.
632, 305 SE2d 403 (1983).] In the States where it is necessary to prove that the children
were in dire straights as a result of the defendant's lack of support, various forms of proof
have been approved by the courts. In Commonwealth v. Hussey, supra, the coiirt held that
proof that the children had to turn to public assistance in order to survive was sufficient
to meet the element. In Turner v. State, 343 So2d 591 (Ala. 1977), the Alabama Supreme
Court held that "need," as it is used in Alabama criminal nonsupport statute, does not
amount to "destitute or necessitous circumstances."
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Defenses

Defendants may try to deflect the nonsupport charge with a number of defenses.
Because of the different burden of proof and procedure in criminal cases, each defense
affects the case differently than the same defense would in a civil case.

Inability to pay. The definition of this defense should track the definition used in
civil contempt cases, except that the measure is not necessarily the amount that should
have been paid under an existing court order. Ability to pay will be judged according to
the needs of the children during the period and the defendant's ability to earn; lack of
means alone will not support the defense. [State v. Brown, supra.]

Child living apart from obligor without obligor's consent. This defense generally
has been rejected. [See Bennefield v. State, 4 SE 869 (Ga. 1888); Moore v. State, 57 SE
1016 (Ga. 1907); People v. Howell, 214 1ll.App. 372 (1919); Comm. v. Donovan, 200 SW
1018 (Ky. 1920); State v. Sutcliffe, 25 A 654 (R.l. 1892); Beilfuss v. State, 126 NW 33
(Wisc. 1910); Bowen v. State, 46 NE 708 (Ohio 1897).]

Child supported by third party or of independent means. This is a frequent
defense. In States that require the prosecution to allege and prove that the children were
needy due to the defendant's nonsupport, the defense is virtually automatic. if the
children were cared for by a third party, of if they or the custodial parent had
independent means, a criminal charge may not be possible. Othe. State courts often have
rejected this defense. [See State v. Knetzer, 3 Kan.App. 673, 600 P2d 160 (1979); People
v. Yate, 298 P 961 (Cal. 1931); People v. Frazier, 261 P2d 1071 (Cal. 1972).]

Nonpaternity. Nonpaternity is only properly a defense when the issue has not been
decided in previous action. (See Chapter 7 for a discussion of the res judicata effects of a
paternity judgment, infra.) If there is no existing paternity finding and no strong
presumption of paternity, paternity is an element of the prosecution's case. [See
Nordgren v. Mitchell, 716 F2d 1335 (C.A. Utah 1983); People v. Askew, 30 1ll.Dec. 777,
393 NE2d 1124 (1979); State v. Rawlings, 38 Md.App. 479, 381 A2d 708 (1978).] Thus, it
becomes a defense only in situations where the defendant and the mother were married
and separated without obtaining a divorce, or where they obtained a divorce in which the
paternity issue was not decided. Where the defense is properly interjected, the
evider;tiary issues should track those in a normal civil paternity case. (See Chapter 10,
infra.

Vagueness of the statute. Occasionally, a defendant will challenge the language in
the statute that defines the offense, arguing that it is unconstitutionally vague, and that a
parent is not sufficiently notified of the behavior he or she should avoid in order to be
blameless. Such an argument has been upheld on occasion. [See State v. Richmond, 683
P2d 1093 (Wash. 1984).]

Gender bias in statute. Many of the existing criminal nonsupport statutes were
enacted many years ago, when the principal or exclusive duty of support rested on the
father. As a result, many of the statutes provide only that the male parent may be held
criminally liable for nonsupport. Several courts have set aside convictions based on this
gender bias. [See State v. Fuller, 377 So2d 335, 14 ALR4th 711 (La. 1979); People v.
Lewis, 107 Mich.App. 297, 309 NW2d 234 (1981).] Other courts have opted to read the
word "father" in the statute as though it says "parent," to avoid the constitutional
problem. [See, for example, Comm. v. Wright, 433 A2d 511 (Pa.Super. 1981).]
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Selective prosecution. One defendant recently challenged a conviction on the basis
that the statute created a classification that discriminated against certain racial and
ethnic groups, and against poor defendants. The California appellate court held that the
statute's classifications did not result in or promote selective prosecutions, and rejected
the defense. [See People v. Gregori, 192 Cal.Rptr. 555 (Cal.App. 4th Dist. 1983).]

Evidence

The evidence in a criminal nonsupport action should not differ markedly from that in
a civil contempt case, unless the defendant asserts nonpaternity as a defense. In most
cases, the most important issues will be the defendant's state of mind, his or her financial
condition during the relevant period, and the needs of the children. Many courts have heid
that a culpable mental state can be inferred once the prosecution establishes neglect.
[See Comm. v. Wright, supra; Dyer v. State, 52 P2d 1080 (Okla.Crim. 1935); State v.
Faulkner, 182 N.C. 793, 108 SE 756 (1921).] In California, once the prosecution shows the
omission to provide support, the burden of proof shifts to the defendant to prove that the
omis(sion )w]as not willful or excusable. [People v. Temple, 20 Cal.App. 540, 97 Cal.Rptr.
794 (1971).

Ability to pay may be more difficult to prove in a criminal case than in a civil case
because the defendant cannot be forced to testify (except in those States where inability
to pay is an affirmative defense). Presumably, records of the defendant's employer, or of
the State revenue or employment security agency could be submitted. If that fails,
perhaps friends or relatives of the defendant could be called to testify regarding the
spending habits of the defendant during the relevant period.

The needy condition of the children can be proved with the testimony of the custodial
parent or, for an AFDC case, by placing the welfare agency's grant history into evidence.
[See Comm. v. Hussey, supra.]

Punishment

Once the defendant is convicted, the court must fashion a form of punishment that is
severe enough to make the defendant change his or her behavior in the future, and yet
which does not make it impossible for the defendant to earn a living. The court usually
can achieve these ends by sentencing the defendant to an appropriate jail term (called
"shock detention") and then placing the defendant on probation. The conditions of
probation normally will require the defendant to pay a certain amount of child support,
and perhaps take other action to make it less likely that he or she will not repeat the
offense (i.e., enter a drug or alcohol rehabilitation program). Many appellate courts have
upheld a trial court's authority to enter a permanent support order as a condition of
probation as well. [See Murphy v. State, 171 Ark. 620, 286 SW 871 (1926); Martin v.
People, 69 Colo. 60, 168 P 1171 (1917); State v. Waller, 90 Kan. 829, 136 P 215 (1913);
Poindexter v. State, 137 Tenn. 386, 193 SW 126 (1917).] However, in some States the trial
court may only enforce a current support order for the maximum period a defendant can
be placed on probation, which will vary with the length of the sentence imposed.

In Los Angeles County, California, the District Attorney's Office uses the following
guidelines to recommend sentences iin misdemeanor cases:

° The defendant should be placed on summary probation for 2 years.
° A fine should not be imposed.
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L The court should enter a current support order based on the guidelines usec to
set orders in civil cases.

° The court should consider the defendant's ability to repay public assistance paid
to the family during the period of the crime.

L A wage assignment should be effected.
o Jail time should be recommended only where necessary.2%’

In many jurisdictions where the court deems jailing to be appropriate or necessary, it
is possible for the defendant to serve the sentence on weekends and evening; in order to
continue working

TAX REFUND INTERCEPTIONS

One of the most effective collection remedies in recent years has been the
interception of Federal and State income tax refunds owing to delinquent absent parents.
In tax year 1984 (tax processing year 1985), 1,287,717 cases were submitted to the
Internal Revenue Service (IRS); the IRS certified 1,083,856 of these. By the end of the
year, 489,366 refunds had been intercepted, totalling almost $240 million in gross
collections. Complete figures for tax year 1984 can be found in Child Support
Enforcement: 10th Annual Report to Congress for the Period Ending September 30, 1985,
to be published by DHHS in 1986. As of April 1986, 1,661,000 cases had beer submitted
for offset processing from tax year 1985. Of these, 227,000 were for non-AFDC cases
and 1,434,000 were for AFDC cases.

States have reported similar successes intercepting State tax refunds. For instance,
in 1981, Oregon collected $3 million. Congress responded in 1984 by enacting 42 USC
666(aX(3), which requires all States to enact and implement procedures under which State
tax refunds can be intercepted for both AFDC and non-AFDC cases.

Federal Tax Refund Interception Program

Section 2331 of P.L. 97-35 (the Omnibus Budget Reconciliation Act of 1981) added
new section 464 and new paragraph 454(18) to Title IV-D of the Social Security Act [42
USC 664 and 654(18), respectively] and amended section 6402 of the Internal Revenue
Code [26 USC 6402(c)]. The combination of these statutory amendments created a new
remedy by which an absent parent's Federal income tax refund could be reduced by the
amount of any arrearage that has been assigned to a State and certified to the IRS for
setoff. Section 464 was revised by the Child Support Enforcement Amendments of 1984
to extend use of the remedy to collection of past-due support in non-AFDC and foster
care cases. This revision is effective for refunds payable after December 31, 1985, and
before January 1, 1991.

Intrastate procedure. 45 CFR 303.72 governs use by the States of the Federal tax
refund setoff remedy. Under the 1985 revisions, there are separate qualifying criteria for
AFDC and non-AFDC cases. For AFDC cases, the amount of past-due support must
exceed $150 and must represent a delinquency of at least 3 months. For non-AFDC cases,
the support delinquency must be entirely child support (no spousal support component),
must exceed $500, and must not represent support previously assigned to the State. In
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addition, the State may opt to consider for satoff in non-AFDC cases only the delinquency
that has accrued since the State began to enforce the support order. For both types of
cases, the IV-D agency must possess a copy of the support order and all subsequent
modifications and a copy of the payment record or an affidavit signed by the custodial
parent attesting to the amount of support owed; in non-AFDC cases, the record must
include, additionally, the custodial parent's current address. Also, before submitting the
case to OCSE, the IV-D agency must verify the accuracy of the absent parent's name,
Social Security number, and delinquency and check its records to determine whether an
AFDC or foster care arrearage exists.

Each State IV-D agency must submit annually to OCSE a magnetic tape iduntifying
cases for potential refund interception. The tape must separate AFDC and foster care
cases from non~AFDC cases. OCSE reviews each submittal to determine whether the
above criteria have been met. If all is in order, OCSE transmits the submittal to the IKS.
The IV-D agency must inform OCSE of any cases to bs deleted or delinquencies to be
decreased.

Two notices must be provided to the absent parent. OCSE, or the IV-D agency if it
elects to do so, must send a written advance notice to the absent parent, informing him or
her of the right to:

. Contest the State's determination that past due support ic owed or the amount
of past-due support

° An administrative review by the submitting State or, at the absent parent's
request, the State with the order on which the referral for offset is based.

In addition, the notice must notify the absent parent of the procedures and time
frame for contacting the IV-D agency to request administrative review and that, in the
case of a joint return, the IRS will notify the absent parent's spouse at the time of offset
regarding the steps to take to protect the nondeLtor spouse's share of a joint refund. A
second notice must ba sent by IRS at the point the refund is intercepted.

If the absont parent responds to either noticz by requesting a review, the IV-D
agency must riotify both the absent parent and, in non-AFDC cases, the custodial parent
of the time and place of the administrative review. If the review resuits in a celetion of,
or decrease in, the amount referred for setoff, the iV-D agency must notify OCSE
promptly. If the cetoff has already occurred, the IV-D agency must make any necessary
refunds promptly.

Interstate procedure. In interstate cases, the submitting State must notify any
other Gtate involved in enforcing the order, both upon si:5mittal to OCSE and upon receipt
of the refund from IRS. The requirements regarding no:ice to the absent parent are the
same as for intrastate cases. The most significant procedural change pertains to the
administrative review process. The submitting State must provide the absent parent an
opportunity for review. If the complaint cannot be rzsolved by the submitting State and
the absent parent requests a review in the State with the order on which the referral for
offset is based, the submitting State must notify the other State and provide all necessary
information, including a copy of the order and all subsequent modifications, a copy of the
payment record or the custodial parent's affidavit, and, in non-AFDC cases, the custodial
parent's current address. The rendering State must schedule the review, notify both
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parents, conduct the review, and make a decision within 30 days of receiving the referral
from the submitting State. The rendering State must notify the submitting State
promptly of its decision. The submitting State is bound by the rendering State's decision,
and must refund promptly any amount ruled to have been intercepted in error.

Distribution of intercepted tax refunds. Collections received by a IV-D agency as
a result of a Federal tax refund interception, both for AFDC and non-AFDC cases, must
be distributed as past-due support pursuant to 45 CFR 302.51(b)(4) and (5). These sections
require the State to retain such amounts as are necessary to reimburse itself for public
assistance paid during "any sequence of months for which it has not yet been reimbursed."
This amount is shared with the Federal Government to the extent of its participation in
the assistance payments. Any amount left over is to be distributed to the family. (If a
State fails to submit its arrearages for offset, the non-AFDC offset goes entirely to the
family. If both arrearages are submitted, the State gets its payment first.) AFDC and
foster care assigned arrearages will be offset by the IRS before non-AFDC arrearages,
which are not assigned.

|__chall . The Federal tax refund interception program has been
challenged in State and Federal Courts, primarily on the following three grounds:

L That due process requires a predeprivation notice and opportunity for hearing
[See Nelson v. Regan, 560 F.Supp. 1101 (D.Conn. 1983); Marcello v. Regan, 574
F.Supp. 586 (D.R.l. 1983); Jahn v. Regan, 584 F.Supp. 399 (E.Mich. 1984):

Keeney v. Secretary of the Treasury, No. 83-2427, (C.Cal. 10/11/83); Presley v.
Regan, No. 83-CV-630 (D.N.Y. 3/11/85)]

° That the interception of joint refunds, without adequate notice to the nondebtor
spouse regarding the procedure he or she must follow to protect his or her share
of the refund, violates due process [See Coughlin v. Regan, 584 F.Supp. 697
(D.C.Maine 1984); Jahn v. Regan, supral

° That the "earned income credit" portion of a Federal tax refund is not an
"overpayment" and thus is not eligible for setoff. [See Sorenson v. Secretary of
the Treasury, 752 F2d 1433 (C.A. 9, 1985) (No. 84-1686); Rucker v. Secretary of
the Treasury, 751 F2d 351 (C.A.10, 1984), aff'g 555 F.Supp. 1051 (D.Colo. 1983):

Nelson v. Regan, supra.]

The procedural modifications effected by the 1985 Federal regulations appear to
alleviate the two due process concerns, i.e., notice and hearing procedures. The earned
income credit decisions have tended to be adverse to the Child Support Enforcement
Program, but the issue is presently before the U.S. Supreme Court.

State Tax Refund Setoff Procadures

The 1884 Amendments require States to have laws providing for State tax refund
offset. Most States that have an income tax have indeed enacted setoff statutes,
authorizing the State revenue agency to withhold tax refunds due individuals who owe any
liquidated debt to any State agency. The procedure is similar tc the Federal setoff
procedure, with the State revenue agency performing a role similar to that of IRS.

A broadly based statutory and constitutional challenge to the Oregon setoff
procedure was mounted Ly the Oregon Legal Services Corporation and rejected by the
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Oregon Court of Appeals in Brown v. Lobdell, 36 Or.App. v97, 585 P2d 4 (1978). The
Maryland statute was held to violate due process (for lack of predeprivation hearing) in
McClelland v. Massinga, 600 F.Supp. 558, 11 FLR 1132 (D.Md. 1984).

BONDS AND OTHER SECURITY

The Child Support Enforcement Amendments of 1984 require States to enact and use
"procedures which require that an absent parent give security, post a bond, or give some
other guarantee to secure payment of overdue support, after notice has been sent to such
absent parent of the proposed action and of the procedures to be followed te contest it
(and after full compliance with all procedural due process requirements of the
State)."22” The remedy need not be applied in all cases, but the State must determine
that each < ise is not appropriate using guidelines generally available within the State
which take into account the payment record of the absent parent, the availability of other

remedies, and cther relevant considerations.2%”

A majority of Sta.:s have enacted legislation authorizing courts to require a
noncomplying obligor to post a compliance bond or provide other security. Presumably,
now that States will he turning to expedited judicial and administrative processes for
enforcement of support obligations, the authority to require bonds or ¢ther security will
be conferred on judge surrogates as well.

The remedy may be combined conveniently with a civil contempt proceeding. Where
the obligor is found in contempt, tne court might order that he or she pos & bond or give
over title to real or perso.ial property to secure future compliance. Upon noncompli- sce,
the security is liquidated at the direction of the court, usually ex parte, and the proceeds
are applied to the support obligation. In many States, due process no doubt would require
that notice and a hearing (pre- or postliquidation) be provided to determine whether the
obligor did or did not comply and to allow him or her to assert any available defenses. A
thorough statute will set forth a clear procedure.

In the past, the remedy has been more theoretical than actual. Bonding companies
have been unwilling to provide what is in essence "child support insurance," perhaps due to
the low ievel of compliance. The passage of Federal legislation is not likely to change
this attitude. Therefore, it is more effective to seek security only where a specific piece
of pronerty has been identified that, for one reason or another, is not appropriate for
ceizure by way of execution. Where the obligor's personal interest in the property is high,
financia interest is low, and storage and sale costs are likely to be high, asking the court
to order the obligor to put the property up as security would encourage future
performance. A good example of such property wculd be a motorcycle or a boat. The
oblig - may get sufficient pleasure out of the item to make it worth more than the
amount of support he or she might have to pay to comply with the order.

It also might be possible to convince a court to order a high income obligor to set up
a trust out of which the support payments could be made.
EQUITABLE REMEDIES

Most State courts that sit in child support cases possess equity jurisdiction. If equity
power is not specifically provided for by statute, case law often can be found to support
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the use of equitable remedies to enforce child support obligations. Indeed, contempt is
ften referred to as an equitable remedy. Two other equitable remedies that can prove
useful are ne exeat and receiverships.

Ne Exeat

The wirit of ne excat issues from a court of equity to restrain a person from going
beyond the limits of the jurisdiction until he has satisfied the movant's claim, or has given
bond for his appearance or for satisfaction of the court's earlier decree.2%” The writ
existed at common law, so many courts have held that it is available in domestic relations
cases even in the absence of statutory authority. [Lamar v. Lamar, 123 Ga. 827, 51 SE
763 (1905); Anderson v. Anderson, 315 I1l.App. 380, 43 NE2d 176 (1942); Nixon V. Nixon, 39
Wis.2d 391, 158 NW2d 919 (1968); Bronk v. State, 43 Fla. 451, 31 So. 248 (1901); Cohen v.
Cohen, 319 Mass. 31, 64 NE2d 689 (1946).]

The purpose of the writ is to restrain an individual from leaving the jurisdiction, so it
generally requires an allegation and proof that the individual is about to leave. [Aiken v.
Aiken, 81 So2d 757 (Fla. 1955).] The court holds a hearing ex parte, similar to the hearing
held in an injunction proceeding. [McGee v. McGee, 8 Ga. 295, 8 ALR 330 (1850).] If
granted, the court may order the sheriff to apprehend the obligor. After the obligor is
brought into court, a hearing is held to determine the amount of the appearance bond to
be filed. The bond may be set to ensure the obligor's appearance at a hearing required by
another civil enforcement remedy, or perhaps, to ensure his or her compliance with the
ord(er af)te]r he or she leaves the jurisdiction. [See Gibson v. State, 220 Miss. 39, 70 So2d
30 (1954).

Receivership

A receiver is an individual appointed by the court to take the property or funds of a
party to an acrion, generally pending the outcome of the action. In domestic relations
cases, rsceivers usually are used during the pendency of a divorce action where there is
some danger that one of the parties will squander or waste the property or funds. There is
likewise some authority for their use during the enforcem nt stage, at least where the
court that entered the order possesses equity powers.*'” The State of Michigan has a
receivership statute specifically designed for child support enforcement.+2”

Recei.ers are appropriate fcr use against self-employed absent parents who have an
identifiable business. T' e court appoints a eceiver to operate a business on behalf cf the
obligor. The proceeds of the business, less the receiver's expenses and fee, are turned
over to the court for application on the child supnort obligation.

Receivership is an extreme remedy and one that asks the court to use its equity
powers. As a resu't, if an available legal remady exists, tne court is well within its rights
to demand that the legal remedy be t.ied first. [.-incham v. Fincham, 174 Kan. 199, 255
P2d 1018 (1953).] In practice, the remedy should not be as dractic as it first appears.
Most self-employed absent parents will be quick to make other arrangements for paying
arrearages and ensuring current support.

REPORTS TO CONSUMER REPCRTING AGENCIES

Pursuant to 42 USC 666(a)(7), States must have laws in effect providing procedures
"by which information regarding the amount of overdue support owed by an absent parent
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residing in the State will be made available to any consumer reporting agency (as defined
in Section 603(f) of the Fair Credit Reporting Act [15 USC 1681a(f)]) upon request of such
agercy." The procedure must be available in cases where the amount of overdue support
exceeds $1000, subject to the State's authority to limit the remedy to appropriate cases
using "guidelines which are generally available within the State and which take into
account the payment record of the absent parent, the availability of other remedies, and
other relevant considerations."*2 "Consumer reporting agency" is defined by
15 USC 1681a(f) to mean any person who "for monetary fees, dues, or on a cooperative
nonprofit basis, regularly engages in whole or in part in the practice of assembling or
evaluating consumer credit information on consumers for the purpose of furnishing
consumer reports to third parties and which uses means or facility of interstate commerce
for the purpose of preparing or furnishing consumer reports."

45 CFR 303.105 sets forth the procedural requirements a State must meet in order to
comply with 42 USC 666(a)(7). 45 CFR 303.105(d) requires the State to provide the absent
parent advance notice and an opportunity to contest the accuracy of the information to be
provided to the consumer reporting agency. In carrying out the notice and conflict
resolution process and prior to release of information, the State must comply with its
applicable due process requirements.**” Paragraph (c) of the regulation ailows the
State to charge the consumer reporting agency a fee to cover the costs of providing the
information.

"FULL COLLECTION"BY T. Z IRS
To use this remedy, the State must submit requests for a certification to the OCSE
Regional Representative. [45 CFR 303.71(d)(1).] Only the State IV-D agency may request
the certification. There must be a court or administrative order for support entered
against the individual; reasonable efforts must have been made to collect the amount
owed; the State must have an assignment of support or application for services; and the
delinquency of the order cannot be less than $750. Certification will not be allowed if
there has been a request for certification in the case during the previcus 6 months. The
State must agree to reimburse the United States for costs involved in the collection. The
fee for the service is $122.50.
A State's request must include the following items:
] Sufficient information to identify the debtor, including:
- The individual's name
- The individual's Social Security number

- The individual's address and place of employment, including the source of
this information and the date it was last verified

° A copy of all court or administrative orders for support
° The amount owed under the support order
L A statement of whether the amount is in lieu of, or in addition to, amounts

previously referred to IRS for collection
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L A statement that the agency, the client, or the client's representative has made
reasonable efforts to collect the amount owed using the State's own collection
mechanisms or mechanisms that are comparable

° A description of the actions taken, why they failed, and why further State
action would be unproductive

° The dates of any previous requests for referral of the case to the Secretary of
the Treasury

° A statement that the agency agrees to reimburse the Secretary of the Treasury
for the costs of collection

° A statement that the agency has reason to believe that the debtor has assets
that the Secretary of the Treasury might levy to collect the support

. A statement of the nature and location of the assets, if known.*%”

The OCSE Regional Representative reviews the request to determine whether it
meets the above requirements. Next, the Regional Representative either forwards the
approved request to the Secretary of The Treasury or consults with the State in an
attempt to correct any deficiencies.**” OCSE has indicated that it prefers cases in
which the delinquency exceeds $2,000 and where the absent parent resides in a State other

than the requesting State.

The IRS will attempt to collect the amount certified like a tax delinquency, except
that:

° No interest or penalty shall te collected.

° The property exemptions contained in 26 USC 6334(a)(4), (6), and (8) do not
apply.

° As much of the salary, wages, or other income of an individual as is being
withheld in garnishment for the support of that individual's minor children shall
be exempt from levv pursuant to a judgment entered by a court of competent
jurisdiction.

* In the case of the firs{ assessment against an individual, the collection shall be
stayed for a period of 60 days immediately following notice and demand.*%”

The 60--ay stay described above presumably gives the obligor the opportunity to
satisfy the arrearage or contest the amount of the arrearage claimed by the State. No
Federal court has jurisdiction to restrain or review the assessment or collection.
However, this does not preclude the individual from bringing legal, equitable, or
administrative action in the appropriate State court or administrative body to determine
his or her liability for any amount assessed against him or her, or to recover any such
amount collected through this procedure.+2”
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MANDATORY MILITARY ALLOTMENTS

Section 465 of the Social Security Act requires allotments to be taken from the pay
and allowances of any active member of the uniformed services who owes the equivalent
of 2 months or more in court-ordered child support or child and spousal support
payments.*>’ The requirement also applies to commissioned officers of the Public
Health Service, an agency within the DHHS, and of the National Gceanic and Atmospheric

Administration, 2n agency within the Department of Commerce.
Procedure

The mandatory allotment procedure is initiated by the IV-D agency, or the court or
agency that has the authority to issue an order by sending a notice to a designated official
within the uniformed service involved. These officials are identified in Appendix A of the
garnishment regulations issued at 5 CFR 581, the notice can be given in the form of a
court order, letters, or other document. The contents of the notice vary from one branch
of the service to another, but generally must:

° Provide the full name, Social Security number, branch of service, and duty
station of the member who owes the support obligation

L Specify the amount of support due, and the period in which it has remained
owing

L Be accompanied by a certified copy of an order directing the payment of this
support issued by a court of competent jurisdiction, or in accordance with an
administrative procedure that is established by State law

L Provide the full name, social security number, and mailing address of the person
to whom the allotment is to be paid

° Identify any limitation on the duration of the allotment

L Identify the name and birthdate of all children for whom support is to be
provided under the allotment.22”

The nctice and accompanying documents are served by certified or registered mail,
or by personal service, on an official designated by regulation.

On ieceipt of the notice, the uniformed service must provide a copy to the absent
parent ard .rrange for a consultation between the absent parent and a judge advocate (or
a representative of the services legal staff). The consultation allows the absent parent
and the judge advocate to discern what factors are involved with respect to the support
obligation and failure to make payments.:'” The allotment may not be instituted until
this consultation has been provided, or 30 days after the absent parent received notice of
the delinquency.

The amount of the allotment is "the amount necessary to comply with the order
{which, if the order so provides, may include arrearages as well as amounts for current
support), except that the amount of this allotment, together with any other amounts
withheld for support from the wages of the member" shall not exceed the limits
established by the Federal Consumer Credit Protection Act, 15 USC 1673(b).%2”
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STATUTORY EXAMINATION OF A JUDGMENT DEBTOR

One of the most frusirating situations is the self-employed absent parent or the
absent parent who is paid by cash and, therefore, can continuously avoid contempt by
claiming inability to pay. Without any evidence as tu the obligor's income or assets, there
is little the attorney can do to counter *he absent parent's claim of inability to pay.

This problem apparently presents itself to numerous judgment creditors, because
many State legislatures have provided all judgment creditors a remedy suited to this very
situation. Typically, an execution first must be returned unsatisfied by the sheriff. The
attorney, if he or she does not know of any goods or property on which levy may be made,
should request the sheriff to make such a return. A mot on then must be filad with the
court that rendered the judgment, requesting an order reqLiring the defendant to appear
at a time and place named in the order to be examined under oath concerning his or her
ability to satisfy the judgment. Some statutes require the plaintiff to show by affidavit or
otherwise that there is reasonable ground to believe that the defendant has property
subject to execution or has conveyed or attempted to convey his or her property with an
intent to defraud his creditors.

The court then holds a hearing 10 examine the defendant. Thr, process, when
successful, results in a find: , - *ha defendant owns property which o :ght to be applied
toward satisfaction of the ,.<=n-. ., as w .! as an award against th-- defendant for the
costs of the examination. I{ ire c-fendant is found to be actually » .thout property, the
costs are charged to the nl-"1tiff.

Unfortunately, a Cc stitulic. .| liinitation may hamper t .2 effectiveness of the
remedy. In State ex ref. Nurth ». X tley, 327 Sw2d 166 (Mo. 1953), the Missouri Supreme
Court held that a defenc t coul?  tbe required to answer  sstions as to the ownership
of property when he base * “.is ¢ Lal upon the privilege ageinst self-incriminatior, and
when the examination wa: i - rect, a charge of fraudule . conveyance of property, a
misdemeanor. An argume = .ud be made that the pri- - e applies in States where

criminal nonsupport is a poss Jility.

FOOTNOTES

71/ Socia' Security Act sec. 466(a)(8); 42 USC = K8).

/2/ Social Security £ ct sec. 466(b)(1); 42 USC 6£G(b)(1).

/3/  Social Security Act sec. 466(b)(3); 42 USC 6t35(b)(3).

/4/  Social Security Act sec. 466(b)(2); 42 USC 666(b)(2).

/S/  The withho'ding procedure must be =dministered by a public agency designated
by the State. Presumably, the put..c agency may be located either in the
executive or judicial branch. (So~1 Security Act sec. 466(b)(5); 42 USC
666(b)(5).]

/6/ 45 CFR 303.100(b).

71/ Sec. 432.350 RSMo (Supp. 1984).
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See Sarichez v. Carruth, 568 P2d (Ariz.App. 1977); Padgett v. Padgett, 472 A2d
849 {D.C. 1984); Armour v. Allen, 377 So2d 798 (Fla.App. 1979); Kelzz2nberg v.
1lelzenberg, 352 NE2d 845 (Minn. 1984); Minn.Stat. sec. 518.64, subd. 2 (Supp.
1983); Kruger v. Kruger, 679 P2d 961 (Wash. 1984); Schaffer v. Dist. Ct., 470
P2d 18 (Colo. 1970); Brady v. Brady, 592 P2d 865 (Kan. 1979); Poe v. Poe. 436
P2d 767 (Ore. 1967); Ore.Rev.Stat. Sec. 107.095(2) (1979); Neb.Rev.Stat. sec.

42.369 (1972); Moates v. Morgan, 440 So2d 1069 (Ala. 1983); Catlett v. Catlett,
412 P2d 942 (Okla. 1966); Britton v. Britton, 671 P2d 1135 (N.M. 1983).

Zeitlen v. Zeitlen, 544 SW2d 103 (Tenn.Ct.App. 1976); Kroeger v. Kroeger, 353
Nwz2d 60, 120 Wis.2d 48 (App. 1984); Griffin v. Avery, 424 A2d 175 (N.H. 1980).

Anderson v. Anderson, 199 SE2d 800 (Ga. 1973).
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EXHIBIT 6.1%

IN THE CIRCUIT COURT OF COUNTY

STATE OF
)
__l)
Plaintiff, ! Case No.
vs. )
) MOTION FOR JUDGMENT
Defendant. )
respectfully moves the Court to enter judgment against
the in the sum of . On ,
the was ordered to pay into the Registry of the Court child
support payments in the amount of per month on or before
the day of each and every month commencing .
From through __ p should have
made payments totaling .
actually paid into the Registry of the Court and directly to
and directly to the child support enforcement unit the sum of .
leaving a balance in arrears in the sum of as of and
through
WHEREFORE, prays for an Order for Judgment
in favor and against the in the amount
of ; plus interest thereon at the rate of __ percent per annum

from and after the date hereof; further that execution may enter forthwith,
and for such other and further relief as the Court may deem proper.

By:
STATE OF )} ss.
of lawful age, being first duly sworn upon oath,

deposes and says that is the
herein; that has read the foregoing Motion for
Judgment.; and that the same is true of own
knowledge.

Before me personally appeared . known to me to be the
person whose name is subscribed herein, and acknowledged that
signed and subscribed to the foregoing Motion for Judgment as free anaG

voluntary act and deed and for the uses and purposes therein set forth.

Subscribed and sworn to before me this day of p A.D.
My commission expires .

Notary Public
*Source: State of Colorado, Child Support Enforcement Division.
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EXHIBIT 6.2%

IN THE CIRCUIT COURT OF COUNTY
STATE OF

Case No.

vs.

Plaintiff,

LIEN REQUEST

II.

)
)
)
)
) AFDC Non-AFDC
)
)
)
Defendant. )

On . 19

A, A support judgment was rendered by this court in the above
captioned cause.

B. A support judgment was rendered by the Circuit Court of

County, . Attached is a
transcript of that judgment and a copy of the Lien Request filed
in that county filing, docketing, and recording in accordance
with

C. An adminigtrative order for child support and STATE
DEBT/ARREARAGE wag filed by the Director of
the under the above caption.

D. An administrative order for child support and STATE
DEBT/ARREARAGE was filed in the Circuit Court of
County by the Director of the » thereby
becoming a judgment of that county. Attached is a transcript of
that judgment and a copy of the Lien Request filed in that
county for filing, docketing, and recording in accordance
with

The following information, if designated, applies tc amounts due under the
judgment referred to in "I." above:

A. On . 19 ’ assigned to
the the rights to receive support
payments under said judgment.

1. That assignment is now in effect.

2. That assignment terminated as to future support
on . 19

B. is a IV-D non-AFDC client.

*Source: Missouri Division of Family Services, Form SEU-650.
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. C. Pursuant to . a sworn affidavit, attesting to the
number of unpaid installments, the dates when such unpaid
ingtallments became due, the total support or maintenance due
and unpaid, and the last-known mailing address of the obligor,
is attached hereto.

III. Please record the support judgment or judgments roferred to above as
liens, in accordance with .

DISTRICT ATTORNEY

BY ASSISTANT DISTRICT ATTORNEY
ATTORNEY FOR PLAINTIFF
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EXHIBIT 6.3%

STATE OF )
) 88
COUNTY CF )

ARREARAGE AFFIDAVIT

Now comes ., of lawful age, being duly
sworn upcn oath, and states as follows:

1. That is the obligee of the support order entered
in case # ., county of

2. That _ has failed to
pay installments under said order.

3. That the dates and amounts of each unpaid ingtallment are as
followus:

Date Amount Date Amount Date Amount

4. That the total support due and unpaid under said order is

$
5. That the last~knowrn: mailing address of
is
(Signature) (Date)
SUBSCRIBED AND SWORN TO before me this day of
1¢

Notary Public - State of

My commission expires:

*Source: Missouri Division of Family Services, Form SEU-509L.
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EXHIBIT 6.4*

LIEN REQUEST COVER ™OCUMENT

INSTRUCTIONS TO CLERK

Upon receipt of a Lien Request and Arrearage Affidavit, you sha’l complete and
ma1l the Notice to Obligor with a copy of the Arrearage Affi® * t and a copy

of the Lien Request attached. These documents shall be ma: R S - 14
known address of the obligor as stated on the Arrearage A . .. you
have not previously been named as trustee for the collectio. uppiin . the

Lien Request must be accompanied by a motion to name the cir_uit clerk as
trustee. The obligor shall have thirty (30) days from the date of mailing to
request a hearing. If a hearing request is not received within the stipulated
time frame, the Arrearage Affidav:t shall be conclusive of the amount of the
arrearage ex:sting at the time the Lien Request was filed. Your records of
payments received as trustee shisall be conclusive of the extent of the
arredrage after the date of the orider naming you as trustee.

NOTICE TO . OBLIGOR

You are hereby notified that a Lien Request has been filed alleging that you
owe past-due child support. The purpose of this Lien Request is to place a
lien against any real estate you may own. This Lien Request is acompanied by
an Affidavit alleging the amount of past-due child support during periods when
the circuit clerk was not named as trustee to receive child support. During
periods when a trusteeship was effective, the circuit clerk's records are
conclusive >f payment or nonpayment.

If you disagree with the Arrearage Affidavit, you have 30 days from the date
this notice was mailed to request a hearing. You must make your request in
writing to the Circuit Clerk listed below and also send a copy to the Child
Support Enforcement Investigator (name and address listed at the bottom of the
attached Lien Request). You are not entitled to a hearing for an arrearage
that accrued during a circuit clerk trusteeship, as the .yment record of the
circuit clerk 1s conclusive pursuant to

Circuit Clerk of

(Street Address)

(City) (State) (Zip)

Mai1led: , 1

*Source: Missou:rl Division of Family Services. Form SEU-650A.
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EXHIBIT 6-5

IN THE CIRCUIT CC''RT OF COUNTY
“TATE OF
)
r )
Plaintiff, )
vs. ) Case No. _
) RELEASE OF LIEN
. )
Defendant. )
)
)
KNOW ALL MEN BY THESE PRESENTS, that I, ., attorney for
» agsignee of ,laintiff in the alove-captioned cause,
which resulted in judgment against defendant ,
dated P » a certified copy of which was recorded in the
Recorder of Deeds of Co. aty, on » do hereby
certify that the , in its capacity as judgment

creditor, hereby RELEASES ITS LIEN OR CLAIM OF LIEN RESULTING FROM SAID
JUDGMENT, UPON CERTAIN REAL PROPERTY, subject of a pending sale to

one . which Real Property is described
as:

This RELEASE OF LIEN should not be construed as a satisfaction of judgment
nor release of any liens that the may
possess as to other property of the defendant, whether real or personal.

I declare under penaltv of perjury that the foregoing is true and
correct. Executed on ., 19 at

Attorney for IV-D Agency
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EXHIBIT 6.6%

IN THE CIRCUIT COURT OF COUNTY
STATE OF

In Re The Marriage Of

and
State of ex rel. )
’)
Assignee, ) Case No.
and )
.) MOTION FOR CONTEMPT
Assignor, )
Petitioners, )
)
vs. )
)
’)
Respondent. )

Come now petitioners, by and through the District Attorney for
County, , and state to the court that:

1, On the day of ., 19 , after a full hearing by
the court, an Order was issued, the original of which is on file in this
court, whereby respondent was ordered tc pay child support in the sum of

$ per , commencing __ (date) .

2. Respondent was present in person when such Order was entered by
the court, or a copy of such Order was timely served upon respondent.

3. On , 19 , petitioner, (client) ,
assigned to the in behalf of the State of
"all vested. existing rights to receive support payments which are past due,
currently due, or which will become due in the future ...:" a copy of such
assignment is attached hereto as Exhibit "A" and incorporated herein.

4. Notice of delinquency has been given by registered or certified
mail, and more than 10 days have elapsed subsequent to such Notice.

S. Respondent has willfully faiied and refused to make payments in
accordance with this court's Order and is now delinquent in the amount of
$ . Petitioner 's affidavit regarding the amount
of delinquency is attached hereto, as Exhibit "B" and incorporated herein.

6. The refusal of the respondent to make child support payments as
ordered constitutes a direct, willful, and deliberate violation of the order
of this court.

%Source: Missouri Prosecutor's Deskbook, Form 45-1.
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WHEREFORE, petitioners pray that an Order to Show Cause be issued out
of this court directed to respondent, requiring said respondent to appaar and
show cause why he should not be cited for contempt and why petitioners should
not recover their costs and expenses herein, and why the court should not make
such other orders and give such other relief as may be just and proper.

Digtrict Attorney
Address
Phone number

STATE OF )

COUNTY OF )

» being first duly sworn, deposes and states
that she is the petitioner in the above cause, that she has read the foregoing
Motion for Contempt, and knows the contents thereof, and that the statements
and allegations therein are true to her best knowledge and belief.

(Name)
Subscribed and sworn to before me, a Notary Public, on this day
of , 19 .
Notary Public
(Seal)

My Commission expires:
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EXHIBIT 6.7*%

IN THE .. CUIT COURT OF COUNTY
STATE OF

In Re The Marriage Of

- N et et

and
State of ex rel. )
)
Assignee, )
) Case No.
and )
) ORDER TO SHOW CAUSE
Agsignor, )
Pet:itioners, )
)
vs, )
)
)
Respondent. )

WHEREAS, petitioners, by and through the District Attorney of

County, ., have filed in the above-entitled
cause a motion to hold you, the said respondent, in Contempt of Court, a copy
of which is attached hereto and made a part hereof, charging that you have
willfully failed and refused to make child support payments in accordance with
an order of this court dated , 19

NOW, THEREFORE, you, the said respondent, are hereby COMMANDED to be
and appear before this court on . at a.m./p.m.
and to show cause, if any, why you should not be punished according to law and
justice for contempt, by your failure and refusal to pay the said support of
the decree of this court.

It is further ORDERED that you must personally appear before the
court and, shouid you fail to appear without just cause, an order for your
arrest will be entered.

Date Judge of the Circuit Court
CountY,

*Source: Missouri Prosecutor's Deskbook, Form 45-2.
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Please bring all proof you ave, such as paycheck stuhs, doctors'

stateuents, tax returns, etc., to si:.~ why you have not made these payments,
If you are found in co.cempt, you may imprisonec and/or assessed a fine and
costs.

SHERIFF'S RE. "%~

I hereby cer “y that I served the wii:  Jrder *¢ Show Cause on
19__, in the County .~ and State
of » by: , .
Date Sheriff -
By: R _

ﬁgﬁnty She..irf
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EXHIBIT 6.8%*

IN THE CIRCUIT COURT OF COUNTY
STATE OF

State of __ ., ex. rel.

)
)
Assignee, )
)
)

Case No.
and
ORDE.> IN MOTION FOR CONTEM?T
I)
Agsignor, )
Petitioners,)
vs. )
‘
— I)
Respondent. )

On this day of - 19___, ccme petitioners, by their
counsel, ., District Attorney for o
County, and also comes resp Jent, ., in person, vith his
attorney,

Thu Motion for Contempt in the above-en*itled cause filed in this
court on . .19 _, is take: .p and heard upon the pleadings
and proof adduced, the court beir, fully advised finds “hat support is .iue as
prayed in the Motion, and chat . rorr ., 19 ., through

» 19, said re:pondent is in .crears in child support payments
in the amount of $ . that he had the ability to comply
with the Order of this ~ourt dated ., 19 ,» and is therefore in

Contempt of this Court. The Cc. 't further finds that rer-.ondent has the
present ability to purge hii.elf of this contempt

by
WHEREFORE, it 1s hereby ORDEREN, ADJUDGED, AND DECREED by the Court
that » respondei’., be committed tc the
County Jail until such time as respondent purges hime £ of :his Contempt
by

., or until the above-stated arr-ar-ges are pai;d in full.

It is further ORDERED that tI costs of this action be taxed against
respondent.

Judge

*Source: Missouri Prosecutor's Deskbook, Forum 45-5.
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EXHIBIT 6.9*

IN THE CIRCUIT COURT OF COUNTY

STATE OF
In Re The Marriage of )
)
)
and )
)
State of ex rel. )
/)
Assignee, )
) Case No.
and )
) ORDER OF COMMITMENT
Assignor, )
Petitioners, )
)
vs. )
.)
Respondent. )
To the Sheriff of County,

WHEREAS, on the day of . 19 . a Petition
for was filed in the above action. After full hearing by
the court an order was issued, the original of which is on file in this court,
ordering to

WHEREAS, on the day of _ » 19 _ , a Motion for

Contempt was filed in the above section. After full hearing by the Court an
order wag issued, the original of which is on file in this Court,
ordering _ to

AND

WHEREAS, said Order was in full force and effect on and
after » 19__, and

WHEREAS, subsequent to the issuance of said order, .
with full and complete knowledge of the said order, has willfully failed and
refused to comply with its terms, and

WHEREAS, on the day of » 19___, an order
was issued by this court ordering to appear and show
cause why he should not be held in contempt of court, and

»Source: Missouri Prosecutor's Deskbook, Forum 45-6.
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WHEREAS, on the _ day of . 19,
was adjudr <4 guilty of contempt of court because of his

said refusal to comply with the said order, and was ordered commi{::d to the
County Jail of County, ,» until such time
as he has purged himself of this contempt by

NOW, THEREFORE, you are commanded to attach the said
and com.it him to the County Jail of County, .
until such time as he has purged himgelf of contempt by or
until he be otherwise discharged according to law.

Judge
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_CHAPTER 7
Defenses to Enforcement

INTRODUCTION

This chapter examines a number of the defenses absent parents raise most frequently
in their attempts to avoid enforcement of support orders. (Chapters 7 and 9 discuss
defenses raised to prevent the establishment of an order and defenses peculiar to
interstate cases, respectively.) This chapter covers the following defenses: inability to
pay; termination of parental rights; custody and visitation interference; release
agreements; waiver by acquiescence, laches, and other equitable defenses; payment by
alternative method; nonpaternity; statutes of limitation; emancipation; death of obligor;
bankruptcy; property exempt from execution; challenges to the State's authority to
enforce the order; and attacks on the validity of the support order due to lack of personal
jurisdiction.

Most defenses to enforcement of child support orders have been held valid in at least
some States. Especially as to the equitable defenses, the appellate decisions make it
clear that the ruling is made in light of the circumstances of each particular case. An
appellate court most likely will give great deference to the tria! court's ruling, unless the
law is clear. For this reason, child support enforcement attorneyvs should be well armed at
the trial court level with case law from other jurisdictions anc compelling arguments of
public policy favoring enforcement. Many of the cases cited in this chapter contain good
public policy discussions, some as dicta.

The child support attorney also should remember that State appellate courts are
increasingly supportive of the Chid Support Enforcement Program and are overturning
outdated decisons in the child support enforcement area. Even if a trial court is
compelled to follow a long line of musty common law, recent moves by a majority of
other States can sway appellate courts. More important, the Child Support Enforcement
Amendments of 1984 will markedly diminish the effectiveness of many defenses, at least
at the enforcement stage. Once States comply with the 1984 Amendments, income
withhholding will be the remedy of choice, both for intrastate and interstate cases. (See
discussions in Chapters 6 and 9.) The 1984 Amendments require the obligor's defenses to
be severely limited in the context of income withhoiding proceedings. That is not to say
that the defenses will disappear entirely. Defense counsel are sure to find strategies to
continue to make the arguments discussed :n this chapter, most probably in support of
motions for modification. Thus, the case law cited in this chapter should continue to be
reievant.

INABILITY TO PAY

Inability to pay is a frequent defense to a collection action based on the obligor's
alleged lack of means to support himself or herself adequately and still comply with the
support order. As treated here, the defense does not suggest active or passive avoidance
of the duty to support. In most States, an obligor's financial straits may limit the
efiectiveness of coercive or criminal remedies, particularly contempt of court. To the
contrary, inability tc pay is not generally an effective defense against remedies directed

at specific property.
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Inability to pay as an enforcement defense should not be synonymous with inability to
pay as a basis for retroactive medification in States that allow such modifications. The
court should not, sua sponte, modify (prospectively or retroactively) a support order based
on finding of the obligor's inability to pay made during the course of an enforcement
proceeding. Ideally, the obligor should be required to file a proper motion for such relief
and give the obligee notice and an opportunity to defend the motion, whether in a
separate proceeding or with the enforcement action.

Civil Contempt

An obligor may be incarcerated for civil contempt for willfully failing and refusing to
comply with a court order for child support. This remedy is coercive in nature. The court
must find that the obligor has the present ability to comply with the order or has a
capability of performing some other task (e.g., execution of income assignment, seeking
work, enrolling in a drug or alcohol rehabilitation prcgram); however, he or she must have
refused to meet the purgation requirement before jail may be imposed. If the obligor was
financially unable to comply with the support order at the time the arrearage accrued, but
has assets available to satisfy the arrearages at the time of the contempt hearing, the
court may find him or her in contempt for a present refusal to apply the assets to the
arrearages.

If the obligor was able to pay the support when it fell due, but has no funds from
which the obligation can be paid at the time of the hearing on contempt, the court may
make a contempt finding. However, the court may not impose incarceration as a means
of coercing the obligor into compliance, since he or she would not have the present ability
to purge himself or herself.

Generally, in civil contempt actions, the court has ordered the obligor to show cause
why he or she should not be held in contempt for noncompliance, placing the burden on the
obligor to prove present inability to pay and that this inability is not due to his or her
fault or negligence. [Faircloth v. Faircloth, 339 So2d 650 (Fla. 1976).] Some courts have
gone so far as to impose on the obligor additional burdens when an inability to pay defense
is raised. For example, in Ex Parte Hennig, 559 SW2d 401 (Tex.Civ.App. 1977), the court
held that the obligor could be required to show that he had no real or personal property
that could be sold; that attempts at borrowing had been made and were ursuccessful (with
particulars); and that the obligor knew of no other source, including relatives, from whom
he could borrow the funds to satisfy the support obligation. Similarly, in Dawson v.
Dawson, 453 So2d 1054 (Ala.Civ.App. 1984), the court stated that merely being
unemployed and having no cash is inadequate proof of inability to pay. In that case, the
obligor recently had been awarded considerable assets by the divorce judgment that were -
unaccounted for at the contempt hearing. The court concluded that they still should be
available for satisfying the child support delinquency.

If the obligor placed himself or herself in a position of being financially unable to
comply with the support order and the court finds the acts of the obligor to be in
contumacious disragard of the court's order, the obiigor may be held in contempt.
Generally, however, the obligor cannot be incarcerated for civil contempt, again, because
he or she would not have the "keys to the jailhouse." An exception could occur when the
court has imposed a purgation requirement other than payment of money and the obligor
has refused to perform.



Criminal Contempt

Some courts have stated that criminal contempt proceedings may become appropriate
when a person commits chronic violations of a court order, single violations of which
constitute civil contempt. In those cases, the repeated violations constituted biatent
contumacy. National Popsicle Corp. v. Kroll, 104 F2d 259, 260 (CA2 1939). Criminal
contempt is defined as conduct that tends to impair the authority of the court. A
judgment of criminal contempt is punitive, rather than coercive in nature. For this
reason, the obligee need not show that the obligor has the present ability to meet the
obligation, and a criminal sentence, rather than a purgation requirement. is imposed.

In Murray v. Murray, 587 P2d 1220 (Hawaii 1978), the Supreme Court of Hawaii
determined that an obligor could be sentenced for criminal contempt for willfully
violating the terms of a support order, even though, at the time of the hearing, he or she
did not have the present ability to comply with the order or to pay the arrearages. The
court pointed out, however, that when criminal sanctions are imposed, ali statutory,
procedural, and due process requirements must be followed strictly.

Remedies Directed Against Specific Property

An absent parent's prior or present inability to pay child support generally is not a
successful defense to actions directed at specific assets of the absent parent, such as
garnishment ot wages or levy and execution on real or personal property. in the majority
of States, past-due support instaliments become vested as judgments in favor of the
obligee immediately on default, and the courts have no power to give retrospective
application to a modification. In these States, the obligor rmust seek prospective
modification of the support order at the time his or her change in circumstances makes it
impossible to meet the support obligation.

In jurisdictions requiring the arrearages to be reduced to judgment before collection
action may be directed against property, many courts allow the absent parent to argue for
equitable rclief justifying retroactive modification based on his prior inability to pay the
ordered amount of support. [Welser v. Welser, 149 A2d 814 (N.J.App.Div. 1959).] In these
instances, the defense arises in the obligee's action to obtain judgment on the a:‘rearages,
which may be combined with a request for attachment of the obligor's prope:ty. Once the
judgment is obtained, however, the obligor is estopped from collaterally aitacking it in
the future in a subsequent action against property.

The Supreme Court of lowa, in In re Marriage of Vetternack, 334 iNW?2d 761 (lowa
1983), adopted a novel approach to a father's argument that his child supp:/t payments
should be reduced because of his inability to pay while he was incarcerated. In upholding
the trial court's application of the father's equity in the marital home to the child support
obligation, the court noted that inability to pay has become less a consideration while a
long-range capacity to earn money has become more of a consideration. Also, in this case
the court implied that the father's incarceration was a voluntary diminishing of his
earning capacity.

TERMINATION OF PARENTAL RIGHTS

A parent's legal relations with his or her child may be terminated by reason of abuse,
neglect, or abandonment of the child or after consent to the child's adoption. A fina!
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decree of adoption terminates all legal relations between the adopted child and his or her
natural parent or parents. Upon adoption, all unvested legal rights between the adopted
child and his or her biological parents are absolutely terminated; and the natural parents
are relieved of all future duties and obligations, including suppor., with respect to the
child. However, if an obliyor's child support arrearages have been reduced to money
judgment, or have attained such status by opera:ion of law, the right to such payments
becomes vested, and the debt is not affected by the adoption. [C. v. R., 404 A2d 366 (N.J.
1979).] "The accrued arrearages represent monies due pursuant to a valid judgment
ordering payments for the support and benefit of the minor child. . .. Such arrearages are
stili due and owing and have not been eradicated by the adoption decree." [Sample v.
Poteralski, 312 SE2d 145 (Ga.App. 1984).]

Adoptions involving minor children whose natural parents are living require parental
concent, unless the parent-child relationship has already been terminated on other
grounds, such as abusz, neglect, or abandonment, or that termination would be in the
children's best interests. [In Interest of Goettsche, 311 NW2d 104 (lowa 1981)]
Frequently, in exchange for a consent to the adoption, the custodial parent agrees to
waive the right to collect accrued child support arrearages. [Rodgers v. Rodgers, 505
SWad 138 (Mo.App. 1974).] In most States, the custodial parent has the legal authority to
bargain away the arrearages as consideration for the consent, which is viewed as a simple
contractual agreement. However, since a custodial parent generally lacks authority to
bargain away current or future support, the agreement may not purport to waive support
due betw?en the signing of the agreement and the final adoption order. [Rodgers, supra,
at p. 145.

When the adoition does not take place, the natural parent remzins responsible for
support of the child. In Rodgers, supra, the consent of tha father was obtained but the
final adoption decree was never entered. The natural father discontinued child support
payments but ha-* not been noiified of the failure to finalize the adoption. The mother, on
seeking collecti.« of arrears, was held to have acquiesced in the father's failure to make
child :upport payments as they became due and thereby waived the right to enforce these
paymants.  The appeliate court, however, reinstated the father's duty to pay support in
the f.ture.

When parental sights are terminated for neglect, nonsupport, or other reasons not
directiy connected with an adoption proceeding, and the child becomes & ward of the
State, the parental obligation of support is not always terminated automatically.
"Classification of a minor as a ward of the State is not a sufficient basis for automatically
reducing chi'd support. . . . While a child committed to the care and custody of the State
may no longer in fact depend on parental support, dcpendenc: [is not] the measure of
parentai obligation. ..." [Patrzykont v. Patrzykont 644 P2d 1009 (Kan.App. 1982).]
However, in Dept. of Human Resources v. Vine, 662 ®2d 295 (Nev. 1983), the mother
cbtained sole parental rights, and the State IV-D agency was unable to reimpose a support
obligation on the father after the mother applied for puktlic assistance.

CUSTODY AND VISITATION INTERFERENCE

The general rule is that visitation ard chitd support are separate, not interdependent
issues. Thus, a refuszl of visitation by the custodial parent does rot relieve the absent
parent of his or her chi2 support obiigation. ‘Thomas v. Thomas, 335 SW2d 827 (Tean.
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1960); Williams v. Williams, 143 SE2d 443 (Ga.App. 1965).] The primary consideration is
the best interest of the child in whom both visitation and support rights reside.

For an analysis of the case law on a court's authority to cancel or modify arrears, to
refuse to enforce arrears, to suspend future support payments, or to set up a trust fund on
the child(ren)'s behalf when the custodial parent denies visiiation privileges in violation of
a court order or separation agreement, see 95 ALR2d 118. Another annotation at 8
ALR4th 1231 discusses cases in which the custodial parent violates a clear judicial
prohibition against removing the child(ren) from specified geographicai boundaries, and
the resulting authority of the court to terminate, suspend, or reduce chiid supgport
payments.

Substantial portions of the Uniform Marriage and Divorce Act (UMDA) have been
adopted in eight States and selected nortions in many more. A provision of the Act
states, in part, that if a party fails to comply with a provision of a decree or temporary
order, the obligation of the other party to make payments for support or to permit
visitation is not suspended, but he or she may move the court to grant an appropriate
order. [UMDA, 9A U.L.A., sec. 315.] There are few interpretive decisions, but two
[Ilinois courts have held that the appropriate remedy for a father who has been denied
visitation is to move the court for contempt against the mother and possibly a change of

custody in the appropriate cirnumstances. [Huckaby v. Huckaby, 393 NE2d 1256 (1. App.
1979); Peopie ex rel. Winger v. Young, 397 NE2d 253 illl.App. 1979).]

RELEASE AGREEMENTS

Generally, an agreement between the parents of a child made outside the courtroom
that purports to absolve the absent parent of the support obligation is invalid. [100
ALR3d 1129.] Regardless of agreements or disagreements between parents, children are
entitled to contin:ing support in accordance with their needs and the parents' ability to
provide for them. The amount of support required and the ability of each parent to
provide such support are questions which rest primarily with the trial court. LFlynn v.
Flynn, 604 Sw2d 785 (Mo.App. 1980).] Nevertheless, such agreements ccassionally form
the basis of a defense. They can be express attempts at accord and satisfaction, or
implied as a result of a reconciliation between the parents.

Accord and Satizfaction

"An accord is a contract to discharge an existing cause of action, tort, or contract.
Satisfaction is the performance of such contract."l’ In the context of child support
arrearages, accord and satisfaction can be defined as an agreement between the absent
parent and the custodial parent relieving the absent parent of past due child support
payments, either in exchange for some other valid consideration or if supported by the
requisite donative intent.

The most significant distinction in determining the validity of agreements is between
past-due support and future payments. Arrearages have been heid to represent a debt due
the obligee for prior care given the child(ren) and, therefore, may be negotiable. In
Andersen v. Andersen, 407 P2d 304 (ldaho 1965), the court examined an agreement
releasing the father from past-due support and reducing future support in exchanrge for a
$600 lump-sum payment and a set of carpenter's tools The agreement as to the
arrearages was upheld, but the court held that the mother could not release the father
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permanently from his duty to provide future child support; it remained within the
exclusive province of the court to modify its support orders.

Extending the concept further to include arrears, num-~-ous cases support the
proposition that any agreement between former spouses purpor g to release the absent
parent from the support obligation as ordered by the court is 'nid, as against put:lic
policy. The general principle is that parents by agreement cannot - ‘*y a court's order so
as to deprive a minor child of the support granted in the decree. 1100 ALR3d 1129, sec.
4(c), PP. 1149-1153.)

In some instances, courts have invalidated agreements between parents on the ground
of insufficient consideration. For example, in Herb v. Herb, 103 NW2d 361 (lowa 1960),
the court neld that there was no consideration for an agreement to reduce the de: -eed
child support payments from $30 per week to $70 per month. According to the ruling, he
custodial parent gaired nothing she was not already entitled to receive, and the abse .*
parent did not obligate himself to do anything he was not already required to do.
Similarly, in McCabe v. McCabe, 167 NE2d 364 (OhioApp. 1959), the court held as
unenforceable the obligor's agreement to make up back support payments and give
consent for the wife's present husband to adopt, in exchange for a release of his future
obligation because he was bound by faw to pay the support arrearages and the adoption did
not go through. In State ex rel. Hansen v. McKay, 571 P2d 166 (Or.App. 1977), the court
found that a gratuitous satisfaction of judgment by a mother who had assigned her support
rights to the Oregon IV-D agency had no effect on the agency's right to enforce the
judgment.

Remarriage of Absent and Custodial Parents

According to the lllinois Court of Appeals (4th District) in Ringstrom v. Ringstrom,
428 NE2d 743 (1981), the vast weight of authority holds that the remarriage of the parties
to each other annuls the prior divorce decree and restores the parties to their respective
rights as if they had never been divorced. Therefore, the mother may not later seek to
collect arrearages that accured under the order for support contained in the first divorce
decree. It is questionable whether this rule would be applied to support arrears that had
been assigned to a State IV-D agency prior to remarriage. As noted in Greene v. lowa
District Court, 312 NW2d 915 (lowa 1981), a valid assignment of a support judgment gives
the assignee rights that cannot be affected by the assignor without the assignee's
consent. In Greene, the court followed decisions from Georgia and Nebraska in holding
that the remarriage of the parents does not automatically vacate a judgment for accrued
support installments nor does it deprive the divorce court of subject matter jurisdiction to
enforce the obligation as to those unpaid instal!ments.

Temporary Reconciliation

Courts generally have held that the temporary reconciliation of the mother and
father while the divorce is pending or subsequent to the divorce does not nullify or abate
the child support order. In Scully v. Scully, 331 NW2d 801 (Neb. 1983), the court stated
that there was no authority to reduce past-due installments for child support and that the
father remained liable for $11,700 in unpaid child support for a period in which the mother
and children resided in his home. The court admitted that in some circumstances the
principle of equitable estoppel would preclude collection, based on grounds of public
policy and good faith. Circumstances would require good faith reliance on statements or
conduct of the party to be estopped, and a change of position to his detriment by the
party claiming estoppel.
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WAIVER BY ACQUIESCENCE, LACHES, AND OTHER EQUITABLE DEFENSES

Waiver by acquiescence and laches are similar defenses. Black's Law Dictionary
defines laches as a failure to assert a claim within a proper time, whiie acquiescr ce
implies knowing assent on which another relies.

In regard to child support enforcement, 5 ALR4th 1015 defines laches as a delay in
seeking recovery of arrearages of court-awarded child support. it is ordinarily a defense
to such recovery only when it is shown that the custodial parent's delay in seeking
recovery prejudiced the absent parent. Papcun v. Papcun, 436 A2d 282 (Conn. 1980), held
that prejudice was not established because the absent parent had not changed his
circumstances in reliance on the custodial parent's 9-year delay in failing to collect
payments. When prejudice is established, as in Anthony v. Anthony, 204 NW2d 829 (lowa
1973), where the wife delayed 17 years in pursuing her right to collect child support, the
deciding factor was the absent parent's reliance on her delay, which led him to believe she
intended to waive or abandon recovery. Laches in this case was held to be a valid defense.

Laches may be a partial defense, as demonstrated by Eckard v. Gardner, 257 A2d 174
(Md.App. 1969). Laches was held to constitute a partial bar to an attempt by a divorced
wife to obtain a judgment for arrearages in alimony and child support that were
approximately 13 years past due. The divorced wife had waited too long to recover
arrearage payments meant to cover current support obligations. The court awarded
arrearages for only 3 years prior to the filing of the petition.

Another view is that the doctrine of laches has no application to child support
obligations. [Fitzgerald v. Fitzgerald, 618 P2d 867 (Mont. 1980).] Under a divorce decree,
the liability of a parent for child support payments should be unaffected by the laches of
the other parent in seeking enforcement of the child's rights. Proceedings to enforce
support judgments are "equitable in nature, and a mother may not be found to have waived
her child's right to receive support from its father by failing to promptly enforce
it." [Armour v. Allen, 377 So2d 798 (Fla.App. 1979).]

The defense of waiver by acquiescence implies the obligee's knowing waiver to
nonpayment or partial payment of child support. Material prejudice is not always a
requirement of estoppel by acquiescence. [Davidson v. Van Lengen, 266 Nw2d 436, 5
ALR4th 1001 (lowa 1978).] However, there must be substantial evidence that the
custodial parent had intended to waive back chiid support. Sheffield v. Strickland, 599
Swad 422 (Ark.App. 1980), also notes that laches, estoppel, and statutes of limitation are
affirmative defenses to a petition to reduce arrears to judgment, and must be pleaded
affirmatively. If the evidence does not support the obligor's contention that there was an
agreement to reduce or waive child support payments, then the obligee will not be held to
have acquiesced. [Lewis v. Lewis, 256 NE2d 660 (IIl.App. 1970).]

In In re Marriage of Homan, 466 NE2d 1289 (1984), the 1st District Illinois Court of
Appeals stated that the defense of equitable estoppel must be proved by ~lear and
unequivocal evidence. Equitable estoppel arises when the voluntary conduct of the
obligee results in good faith detrimental reliance by the obligor and an unwarranted
benefit to the obligee. The court in Homan noted that cases which have found equitable
estoppel have involved egregious circumstances.

In State ex rel. Division of Family Services v. Willig, 613 SW2d 705 (Mo. App. 1981),
the mother testified she had not entered into written or verbal agreement with the father
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that he not pay child support; she admitted requesting public assistance because she did
not expect to receive any child support from the father. The court found insufficient
evidence to suppo.t the finding that the former wife had acquiesced in her former
husband's nonpayment of child suppcrt for the S5-year period preceeding her assignment of
suppoit rights to the State. The court's determining factor was that taxpayers (through
AFDC) were providing the sugport the husband owed and that his testimony that he had
been contacted several times by the welfare department belied any contention of waiver
by acquiescence.

On the other hand, the same Missouri court later found, in State ex rel. Division of
Family Services v. Ruble, --SW2d--, Mo.App. E.D. 48498 (1-22-85), that, by virtue of two
written agreements with the father to modify the support order, the mother had
acquiesced to reduced payments. The agreements had been filed with the court, but the
court heard no motion to modify support and was not asked to approve the agreements.
Nevertheless, when the mother assigned her support rights to the State as a condition of
eligibility for AFDC, the State was deemed to have received an assignment of the
mother's legal right to receive support as specified by the original decree and not
pursuant to the agreements. Further, the State was not estopped by a misrepresentation
of its agents, who, over a period of more than 6 years, had instructed the father to pay
child support in accordance with the filed agreements, rather than with the original
decree. The State was allowed to recover the full amount due under the court order from
the date of the mother's assignment of support rights.

PAYMENT BY ALTERNATIVE METHOD

Generally, as a matter of law, an obligor should not be allowed credit for
expenditures made while the child is in his or her custody or for other voluntary payments
made on behalf of the child that do not conform specifically to the terms of the decree.
Credit for voluntary payments permits the absent parent to vary the terms of the decree
and usurps the custodial parent's right to determine the manner in whict cupport money
will be spent. [Hirschfield v. Hirschfield, 347 NW2d 627 (Wisc.App. 1984); Horne v. Horne,
239 NE2d 348 (NY App. 1968); Glover v. Glover, 598 SW2d 736 (Ark. 1980).]

In determining whether credit against arrearages should be granted for
nonconforming payments, the rule may hinge on whether or not the arrearages become
automatic judgments as they accrue. Where support arrearages vest automatically as
judgments, it is generally held that no credit may be given for nonconforming payments;
to do so would be to grant a retroactive modification. [Fearon v. Fearon, 154 SE2d 165
(Va. 1967).] If, as in Cope and Cope, 619 P2d 883 (Ore. 1980), it was decided that statute
bars retroactive modification of accrued installments because they have ripened into
judgments, they become unmodifiable and no credit will be givan. In this case, a father's
Social Security benefits paid directly to the rother for the benefit of the child could not
be credited retroactively against the father's child support ob:igation. [See also Fowler v.
Fowler, 244 A2d 375 (Conn. 19¢™), and Chase v. Chase, 444 P2d 145 (Wash. 1968), for
decisions on the court's refusal (o grant credit toward child support arrears for Social
Security disability payments made to the child(ren).] However, New Hampshire and
Mississippi courts have followed Alabama. Arkansas, Georgia, Kansas, Massachusetts,
Nebraska, New Mexico, and Tennessee in allowing a hu:band credit toward bis overdue
support obligation for Social Security payments made to the ex-wife for the be.iefit of the
children. [Griffin v. Avery, 424 A2d 175 (N.H. 1980); Mooneyham v. Mooneyham, 420 So2d
1072 (Miss. 1982); 77 ALR3d 1C15.]
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Perhaps due to the harshness of the general rule, some courts have been willing to
consider equitable principles where compulsory circumstances led to the substituted form
of payment. Where the custodial parent expressly or by implication consents to accept an
alternate form of payment as partial or complete satisfaction under the decree. some
courts will give credit if the payment is in substantial compliance with the spirit and
intent of the support decree. [Williams v. Williams, 405 So2d 1277 (La.App. 1931);
Whitman v. Whitman, 405 NE2d 608 {Iind.App. 1980).] Credit a!so has been allowed wnere
the father took custody of the children because of illness or incompetency of the mother.
[Silas v. Silas, 300 So2d 522, (La.App. 1974); Lieffring v. Lieffring, 622 SW2d 519 (Mc.App.
19